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Court of Appeals of the District of Columbia 

No. 6231. 

American Surety Company, of New York, A]j)pellant, 

vs. 

John F. Moran, Receiver &c. 
a Su])renie Court of the District of ColuiJibia. 

I 

I 

At Law. I 

No. 8J778. j 

John F. Moran, Receiver, Park Savings Banlj, Plaintiff, 

vs. 

American Surety Company, of New York, 

United States of America, 

District of Columbia, s$: 

Be it remembered. That in the Supreme Court] of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, th^ following 
papers were filed and proceedings had, in jthe above- 
entitled cause, to wit: 

1 Declaration, 

Filed Mar. 7,1934. 

In the Supreme Court of the District of Columl^ia, Holding 

a Circuit Court. | 

83778. 

John F. Moran, Receiver, Park Savings Ban^:, Plaintiff, 

vs. ] 

American Surety Company, of New York, llefendant. 

First Count. j 

I 

The plaintiff, John F. Moran, is the duly appointed, quali¬ 
fied and acting Receiver of the Park Savings l^ank and as 

1—•6231a i 
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such sues the defendant, American Surety Company of 
New York, for that the defendant, heretofore, to wit, on 
the 15th day of June, 1931, by its certain writings obliga¬ 
tory, signed' bv its authorized officers and sealed with its 
seal, and now shown to the court here, a copy thereof being- 
attached hereto and made a part hereof, marked Exhibit 
“A’’, the date whereof is the day and year aforesaid, 
acknowledged themselves to be held and firmly bound unto 
the Park Savings Bank in the sum of Fifty Thousand 
($50,000) Dollars, to be paid to, said Park Savings Bank, 
which said writing obligatory was and is subject to the 
conditions therein written in the words following: 

Section 1. The American Surety Company of New York, 
a corporation of the State of New York, with its Home 
Office in the City of New York, hereinafter called the Un- 
derwi'iter, in consideration of an annual premium agrees 
to indemnify Park Savings Bank, Washington, 1). C. 
2 hereinafter called the Insured, against the direct 
loss, sustained while this bond is in force and dis¬ 
covered, as hereinafter ])rovided, of any money or securi¬ 
ties, or both, as defined in Section 5 hereof, in which the 
Insured has a pecuniary interest, or held by the Insured as 
collateral, or as bailee, trustee or agent, and whether or 
not the Insured is liable therefor (such money and securi¬ 
ties being hereafter called Property), in an amount not 
exceeding Fifty Thousand Dollars ($50,000.00) as follows: 

A. Through any dishonest act, wherever committed, of 
any of the Employes, as defined in Section 6 hereof, whether 
acting alone or in collusion with others. 

B. Through robbery, burglary, larceny (whether com¬ 
mon-law or statutory), theft, hold-up, or destruction (how¬ 
ever or bvi whomsoever such destruction mav be caused, 
and'whether it be effected with or without violence), while 
the Pi'operty is actually within any of the offices of the 
Insured covered hereunder; or is actually within any recog¬ 
nized i)lace of safe deposit within the United States; or is 
actually within the premises of any of the Insured’s cor¬ 
respondent banks within the United States; or is actually 
within the premises of any transfer or registration agent 
Avithin the United States for the purpose of exchange, con¬ 
version, registration or transfer in the usual course of 
business. 
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I 

C. Through robbery, larceny (whether comjnon-law or 
statutory), theft, or hold-up by whomsoever committed 
while the Property is in transit within the United States 
but within fifty miles of any of the Insured’s offices covered 
hereunder, or in transit without the Ui^ited States 
3 but within twenty miles of any of thfe Insured’s 
offices covered hereunder, and in either lease in the 
custody of any of the Employes, or of any partner of the 
Insured, or through negligence on the part of | any of the 
Employes having custody of the Property whi^e in transit 
as aforesaid; such transit risk to begin immediately upon 
receipt of such Property by the transporting Employe or 
Employes or partner and to end immediately u^on delivery 
thereof at destination. j 

Section 2. This bond covers losses which siiall be sus¬ 
tained after noon. Standard Time, at the Inshred’s main 
office, of the date hereof and prior to noon. Standard Time, 
as aforesaid, of the effective date of the cancellation of this 
bond as provided in Section 14 hereof, and which, in case 
of losses caused by any Employe or Employes as to whom 
this bond, prior to such cancellation, shall have* terminated 
as provided in Section 15 hereof, shall be disco^^ered before 
the expiration of one year from such termination, and in 
case of all other losses, before the expiration of one year 
from the date of such cancellation. 

Section 3. The offices of the Insured covered hereunder 
at the date hereof are located as follows: 

Fourteenth and Kenyon Streets, N. W. 

Section 4. If the insured shall desire to have covered 
hereunder any other office or offices, and shall so notify the 
Underwriter in writing, giving the address pr addresses 
thereof, with the number of persons therein emiployed, then, 
if the Underwriter shall give its written consent thereto, 
such additional office or offices shall be covered for an addi¬ 
tional premium as of noon. Standard Time, els aforesaid, 
of the date of such notification. 

4 Section 5. The word “money” as iised herein, 

shall be deemed to mean currency, coin, jbullion, bank 
notes (signed or unsigned). Federal Keser\^e notes and 
uncancelled United States Postage and Revenue Stamps. 
The word “securities” as used herein, shall be deemed to 
mean money orders (express, postal, pension, bank), bonds, 
debentures, scrip, warrants, checks, coupons, drafts (de- 
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iiiand and time), bills of exchange, acceptances, promissory 
notes, certificates of deposit, certificates of stock, ware¬ 
house receipts, bills of lading, and all other instruments of 
a negotiable character, as respects which, if negotiated, the 
Insured would have no recourse against an innocent holder. 

Section 6. The word “Employes^’ as used herein shall 
be deemed to mean the officers, clerks, and other persons 
in the immediate employ of the Insured during the cur¬ 
rency of this bond, at its office or offices covered hereunder, 
but not to mean any person or persons employed by any 
other banking institution which the Insured shall have 
taken over, unless the Underwriter shall have given its 
written consent thereto, nor to mean any persons, firms or 
corporations furnishing transportation, trucking, messen¬ 
ger service or the like, or any person or persons employed 
thereby. 

The plaintiff alleges that while and during the time and 
period in which said bond and agreement was in full force 
and effect the said Park Savings Bank suffered and sus¬ 
tained a direct loss in a sum in excess of $50,000 in the 
amount, to wit, of One Million Five Hundred Thousand 
($1,500,000.00) Dollars through dishonest acts, specifically 
covered bv said bond, of and committed bv one of its 
salaried officers and employees, to wit, Kobert S. 
Stunz. 

5 The plaintiff further alleges that within ten days 

after the discovery of the loss sustained through 
said dishonest acts aforesaid, and, on, to wit, the 15th day 
of March, 1933, the Insured gave notice thereof to the de¬ 
fendant by registered letter, addressed to it at its Home 
Office in Xew York City; and within three months after 
such discoverv the Insured furnished to the defendant at 
its Home Office in New York City affirmative proof of 
loss with full particulars. 

The plaintiff further alleges that the defendant has de¬ 
nied liabilitv under said bond and agreement and has re- 
jected plaintiff’s claim thereunder and has refused to pay 
said or any sum due plaintiff in and by reason of the loss 
so suffered and sustained under said bond, nor has any¬ 
one paid said or any sum for it, to the damage of the plain¬ 
tiff in the stun of, to wit. One Million Five Hundred Thou¬ 
sand ($1,500,000.00) Dollars, wherefore the plaintiff brings 
this suit and claims of and from the defendant the sum of. 


0 


AMERICAN SURETY CO. VS. J. F. MORAN, ET^. 

to wit, One Million Five Hundred Thousand ($1,500,000.00) 
Dollars, with interest from the 15th day of March, 1933, be¬ 
sides costs. I 

I 

Second Count. | 

I 

The plaintiff, John F. Moran, Receiver of the Park Sav¬ 
ings Bank, sues the defendant, the American Surety Com¬ 
pany of New York, and for cause of action states: 

Said plaintiff was duly appointed Receiver of the Park 
Savings Bank by the Comptroller of the Curre^^cy on July 
13, 1933, on which date he qualified as such Receiver, and 
since that date has been and now is the duly appointed, 
qualified and acting Receiver of said bank; that defendant, 
the American Surety Company of New York, a corpora¬ 
tion organized under the laws of the State of New 
6 York, with its principal place of businpss in New 
York City; that on the 15th day of June, 1931, said 
defendant Surety Company, by its officers, exec|ited its cer¬ 
tain bond of indemnity numbered 419685 D a cjopy of said 
bond being attached hereto and made a part hln*eof in the 
sum of $50,000.00 indemnifying said Park Savings Bank 
against direct loss not exceeding $50,000.00, suffered or sus¬ 
tained through dishonest acts committed by the Park Sav¬ 
ings Bank’s officers and/or employees; that the annual 
premiums required under said bond have bee^i duly paid 
said defendant by said bank; that said Park S;{ivings Bank 
has suffered and sustained direct loss in excess of $50,- 
000.00 through dishonest acts, within the meaning and 
terms of said bond, committed by one of its salaried officers 
and employees, Robert S. Stunz; that notice ajnd proof of 
loss has been duly furnished said defendant; that said de¬ 
fendant has denied liabilitv under said bond and has re- 
jected plaintiff’s claim and refused to pay saidjsum of $50,- 
000.00 or any part thereof, nor has anyone paid,' same for it. 

Wherefore, and by reason thereof, plaintiff! is damaged 
in the sum of $50,000.00 and brings this suit ajnd claims of 
and from the defendant the sum of $50,000.00 jvith interest 
from the 151h dav of March, 1933, besides costs. 

J. BRUCE KREMER,! 

HERBERT M. BINGHjAM, 
GEORGE B. SPRINGSTON, 

Attorneys /o/’ Plaintiff. 
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Affidavit of Merit. 

• *####* 


District of Columbia, ss : 

John F. Moran, being first duly sworn on oath de- 

7 poses and says: 

That he is the duly appointed, qualified and acting 
Receiver of Park Savings Bank and that he is the Plaintiff 
herein and that he has read the Declaration hereto attached 
and that the facts stated therein are true; that he has a 
good cause of action against said defendant, said cause of 
action being that the defendant, American Surety Company 
of New York is indebted to the plaintiff in the sum of $50,- 

000.00 for that heretofore the defendant bv its certain writ- 

•> 

ing obligatory or bond under its hand and seal, the date 
whereof is the 15th day of June, 1931, which is now brought 
into Court, did covenant and agree to indemnify and pay 
Park Savings Bank any and all direct loss, in an amount 
not exceeding $50,000.00 of any money or securities or both, 
through any dishonest act, wherever committed, of any 
officer or employee of said Park Savings Bank, while said 
bond was in force and effect, and that the said Park Sav¬ 
ings Bank has suffered and sustained a direct money loss 
in a sum in excess of, to wit, $200,000.00 while said bond 
was in full force and effect through the dishonest acts of 
its salaried officer and employee, to wit: Robert S. Stunz, 
as set forth fullv in the declaration attached hereto, and 
that due notice of said loss has been given defendant as 
required in said bond and that all matters and things re¬ 
quired to be done with reference to notice of loss and proof 
of loss by plaintiff have been done and demand has been 
made of defendant by plaintiff for the sum of $50,000.00 in 
accordance with the terms and conditions of said bond and 
payment thereof has not been made nor has any part thereof 
been paid bv defendant or anv one for it. 

By reason of the premises the conditions of said bond or 
writing obligatory have been broken and there is 

8 now due and owing by the defendant to the plaintiff 
the full sum of $50,000.00 with interest thereon from 

the 15th daV of March, 1933, exclusive of all set-offs and 
just grounds of defense. 


JOHN F. MORAN. 
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I 

Subscribed and sworn to before me this 6th day of March, 
A. D. 1934. 

CHARLES H. WARN)ER, 
Notary Public, District of Cblm'^Mci. 

My commission expires May 15, 1938. 

9 [Stamp:] Jiin. 25, 1931. Jun. —, 1931. 

Exhibit ‘^A.” 


Bond No. 419685D. | 

I 

Bankers Blanket Bond, Standard Form No. % Adopted 
July 2,1920, Revised to August 13, 1928. | 

I 

I 

American Surety Company of New York. (Organized in 

1884.) 

Company’s Home Office Building, 100 Broad\vay, New 

York. 

Bankers’ Blanket Bond, Standard Form No. 2. 


Section 1. The American Surety Company of New York, 
a corporation of the State of New York, witlJ its Home 
Office in the City of New York, New York, hereinafter 
called the Underwriter, in consideration of an annual pre¬ 
mium agrees to indemnify Park Savings Bank, Washing¬ 
ton, D. C., hereinafter called the Insured, against the direct 
loss, sustained while this bond is in force and discovered, as 
hereinafter provided, of any money or securiti(js, or both, 
as defined in Section 5 hereof, in which the Insured has a 
pecuniary interest, or held by the Insured as collateral, or 
as bailee, trustee or agent, and whether or not |lie Insured 
is liable therefor (such money and securities |3eing here¬ 
after called Property), in an amount not exceeding Fifty 
Thousand Dollars ($50,000.00), as follows: 

A. Through any dishonest act, -wherever coibmitted, of 
any of the Employees, as defined in Section 6 hereof, 
whether acting alone or in collusion with others^ 

B. Through robbery, burglary, larceny (wljether com¬ 
mon-law or statutory), theft, hold-up, or destruction (how¬ 
ever or by whomsoever such destruction may| be caused, 
and whether it be effected with or without violence), while 
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the Property is actually within any of the offices of the In¬ 
sured covered hereunder; or is actually within any recog¬ 
nized place of safe deposit within the United States; or is 
actually within the premises of any of the Insured’s corre¬ 
spondent banks within the United States; or is actually 
within the premises of any transfer or registration agent 
within the United States for the purpose of exchange, con¬ 
version, registration or transfer in the usual course of busi¬ 
ness. 

C. Through robbery, larceny (whether common-law or 
statutory), theft, or hold-up by whomsoever committed 
while the Property is in transit within the United States 
but within fifty miles of any of the Insured’s offices covered 
hereunder, or in transit without the United States but 
within twenty miles of any of the Insured’s offices covered 
hereunder, and in either case in the custody of any of the 
Employes, or of any partner of the Insured, or through neg¬ 
ligence on the part of any of the Employes having custody 
of the Property vrhile in transit as aforesaid; such transit 
risk to begin immediately upon receipt of such Property by 
the transporting Employe or Employes or partner and to 
end immediately upon delivery thereof at destination. 

Section 2: This bond covers losses which shall be sus¬ 
tained after noon, Standard Time, at the Insured’s main 
office, of the date hereof and prior to noon. Standard Time, 
as aforesaid, of the effective date of the cancellation of this 
bond as provided in Section 14 hereof, and which, in case 
of losses caused by any Employe or Employes as to whom 
this bond, prior to such cancellation, shall have terminated 
as provided in Section 15 hereof, shall be discovered before 
the expiration of one year from such termination, and in 
case of all other losses, before the expiration of one year 
from the date of such cancellation. 

Section 3. The offices of the Insured covered hereunder 
at the date hereof are located as follows: Fourteenth and 

Kenvon Streets N. W. 

•> 

Section 4. If the Insured shall desire to have covered 
hereunder any other office or offices, and shall so 
10 notify the Underwriter in writing, giving the ad¬ 
dress or addresses thereof, with the number of per¬ 
sons therein employed, then, if the Underwriter shall give 
its written consent thereto, such additional office or offices 
shall be covered for an additional premium as of noon, 
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Standard Time, as aforesaid, of the date of ^uch notifi¬ 
cation. I 

Section 5. The word “money” as used herein, shall be 
deemed to mean currency, coin, bullion, bank nojtes (signed 
or unsigned). Federal Reserve notes and jincancelled 
United States Postage and Revenue Stamps, j The word 
“securities” as used herein, shall be deemed to njiean money 
orders (express, postal, pension, bank), bonds, debentures, 
scrip, warrants, checks, coupons, drafts (demand and time), 
bills of exchange acceptances, promissory notes, certificates 
of deposit, cei'tificates of stock, \varehouse receiihs, bills of 
lading, and all other instruments of a negotiabL^ character, 
as respects which, if negotiated, the Insured wojild have no 
recourse against an iunoceiit holder. j 

Section 6. The word ^ ‘ Employes ’ ’ as used hefein shall be 
deemed to mean the officers, clerks, and other persons in 
the immediate employ of the Insured during the currency 
of this bond, at its office or offices covered hereunder, but 
not to mean any person or persons employed by any other 
banking* institution which the Insured shall [have taken 
over, unless the Underwriter shall have given its written 
consent thereto, nor to mean any persons, firms or corpora¬ 
tions furnishing transporation, trucking, messenger service 
or the like, oi* any j^erson oi* ])ersons employed thereby. 

Section 7. This bond does not cover: 

a—Any loss resulting directly or indirectly fr|om forgery, 
unless the forgery be committed by or in collusion with one 
or more of the Employes. 

b—Any loss through larceny or theft, committed by any 
person to whom any Employe shall have, oth^rwdse than 
through dishonesty, delivered Property or extended credit. 

c—Any loss resulting directly or indirectly from any of 
the following causes: insurrection, riot, or civij^ commotion 
(unless the Property is lost while in the custody] of any Em¬ 
ploye under the circumstances defined in Parj^graph C of 
Section 1 hereof, and unless, \vhen such Employe was dis¬ 
patched, there w^as no knowdedge on the part of ^he Insured, 
or its officers or partners, of such insurrection, jriot or civil 
commotion), earthquake, volcanic eruption or |similar dis¬ 
turbances of nature, military or usurped po\ver} 

d—Any loss resulting directly or indirectly f^-om any act 
or acts of any director of the Insured, other than one em- 
2—6231a ! 
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ployed as a salaried official, or of any partner of the In¬ 
sured. 

e—Any losis of Property unless prior to the occurrence of 
such loss airKmploye or partner of the Insured shall have 
exaniined such Proi)ei*ty and made a record thereof, which 
shall contain the nominal value and description of such 
Property and be sufficient for the purpose of determining 
the amount of such loss. It is understood that this clause 
sliall not ai)])ly to any loss of Pro])erty which the Insured 
shall show to have occurred on the date of the receipt of 
such Property by or on behalf of the Insured, nor shall it 
apply to loss of Property owned by the Insured. 

f—Any loss resulting from authorized or unauthorized 
transactions in Foreign Exchange arising out of fluctua¬ 
tions in such exchange. 

g—Any loss of Property contained in customers’ safe de¬ 
posit boxes, unless such loss be sustained, through any dis¬ 
honest act df an identifiable Employe under such circum¬ 
stances as shall make the lnsui*ed legallv liable therefor. 

Section 8. No statement made in the application for this 
bond or otherwise submitted bv or in behalf of the Insured 
shall be deemed a warranty of anything except of the fact 
that the statement is true to the best of the knowledge and 
belief of the person making it. 

Section 9. The value of anv securities for which claim 
mav be made hereunder shall be determined bv the average 
market value of such securities on the dav before the dis- 
covery of their loss. If the securities have no quoted 
market value and their value cannot be agreed upon, it 

shall be determined bv arbitj’ators; one to be selected bv the 

^ • 

Tnsui'ed, one to be selected by the Underwriter, and (in the 
event of their failure to agree upon the amount of the 
claim) a third to be named by the two so selected. The 
written decision of a majority of the said arbitrators shall 
be binding and conclusive; and the total expense of such 
arbitration shall be borne bv the Underwriter. 

Section 10. If the Insured, in the application for this 
bond, shall state its intention to carrv fidelitv insur- 
11 ance upon any of the Employes, and shall, in the 
computation of the premium for this bond, receive 
credit for shell insurance, then in case a loss shall be sus¬ 
tained through the dishonest act of any Employe covered. 
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or stated to be covered, by such fidelity iiisuranpe, the un¬ 
derwriter shall be liable hereundei* onlv for so miich of said 

• I 

loss as exceeds the amount of the fidelity insurance carried, 
or stated to be carried, on such Employe. | 

Section 11. If tlie Insui*ed shall hold, as indemnity against 
any loss covered hereunder, any valid and enforceable in¬ 
surance or suretyship, other than fidelity suretyship, if any, 
for which credit has been given in accordance with the pre- 
ceeding section, the Underwriter shall be liable! hereunder 
only for such proportion of such loss as the am(|)unt of this 
bond bears to the aggregate amount of this boijd and such 
other insurance or suretyship. I 

Section 12. In case of recovery, whether mad0 by the In¬ 
sured or the Underwriter, on account of any los$ hereunder 
from any source other than insurance or suretyship, the net 
amount of such recovery, less the actual costs ahd expenses 
of making the same, shall be applied to reimbijirse the In¬ 
sured in full for such loss, and the excess, if any, shall be 
paid to the Underwriter; and the Insured shall! execute all 
necessary papers and render all assistance, noi pecuniary, 
to secure to the Underwriter the rights herein provided 
for. ! 

Section 13. Any sum paid in settlement of aiiy loss here¬ 
under shall be deducted from the amount of tjhis bond as 
of the date of notice of such loss bv the Injured to the 


Underwriter, and only the remainder of such ^mount shall 
apply to othei' losses covered hereunder whether sustained 
l)efore said dati* or thei-eafter, or partly before and partly 
thereafter. The sum so deducted shall be aiutomaticallv 
restored us of the date of the said notice, but only as to 
losses sustained thereafter; but in no event shall the Under¬ 
writer be liable on account of any one loss or sepes of losses 
caused by the acts or omissions of any Employe or other 
person or combination of Employes or other persons, or 
caused by the same casualty or event for an anjount greater 
than that specified in line 8 hereof. In consideiiation of such 
restoration, the Insured shall pay to the Underwriter, on 
demand, an additional premium computed pro rata upon 
the sum so ])aid from the date of restoration to the end of 
the current premium year. ! 

Section 14. This bond shall be deemed cancelled at noon. 
Standard Time, as aforesaid, upon the effective date speci¬ 
fied in a written notice served by either party hereto upon 
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tlio other, or sent by registered mail. Such date, if the 
notice be sei*ved by the Underwriter, shall be not less than 
thirty davs after such service, oi*. if sent bv the Under- 
writer bv reu’isterd mail, not less than thirty-five davs after 
the date borne by the sender\s i-ei»-istry receijit. In case of 
cancellation the Underwriter shall, on demand, refund to 
the Insured the unearned pi-emium computed pro i*ata, but 
such return premium shall be repaid to the Underwriter 
in case of payment of a loss hereunder. 

Section 15. This bond shall terminate as to any Employe: 
(a) at noon. Standard Time, as aforesaid, upon the effective 
date specified in a written notice served upon the Insured 
or sent bv registered mail. Such date, if the notice be 
served, shall be not less than fifteen days after such serv¬ 
ice, or, if sent bv re<>Istered mail, not less than twenty davs 
after the date borne by the sender’s registry receipt; (b) 
immediately upon discovery by the Insured of a default 
hereunder on the part of such Employe. 

Section 16. This bond is subject to the following* express 
conditions: 

At the earliest practicable moment, and at all events not 
later than ten davs, after the Insured shall discover anv 
loss hereunder, the Insured shall give the Underwriter no¬ 
tice thereof by registered letter or telegram, addressed to 
it at its Home Office, and shall also, within three months 
after such discovery, furnish to the Underwriter at its 
Home Office affirmative ])roof of loss with full particulars. 
Legal proceedings for recovery of loss hereunder shall not 
be brought prior to the expiration of three months from 
the furnishing of such proof, nor after the expiration of 
twelve mohths fi*oni the discovery of such loss. If any 
limitation tobodied in this ])aragraph is prohibited by any 
law controlling the construction hereof, such limitation 
shall be deemed to be amended so as to be equal to the 
minimum period of limitation permitted by such law. 

Signed, Sealed and dated this 15th dav of June, 1931. 

i AMERICAN SURETY COMPANY OF 
NEW YORK, 

By L. BERT NYE, 

Resident Vice Preside^it. 

Attest: 

PAUL N. CHERRY, 

Resident Assistant Secretary, 

At Washington, D. C. 
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[Endorsed:] Bankers’ Blanket Bond No. 419|585D, $—, 
of the American Surety Company of New Yo^'k. Com¬ 
pany’s Home Office Building, 100 Broadway, New York. 
In favor of-. Branch Office: -. Sub-agency: -. 

i 

12 [Stamp:] Am. Surety Co. of X. Y. Recc|ived June 
21, 1931. Branch Office, Washington, D|. C. 

I 

_ I 

Excess Rider (a): Adopted September 27, ]|921. For 

Premium Adjustment, see Manual. Standard Rjider—Per¬ 
missive. j 

To be attached to a standard bankers’ blanket bond writ¬ 

ten as an excess over a primary blanket bond carried by an 
American Company. Ed. Oct. 26, 1921. 

American Surety Company of New Yoi^k. 

Capital $5,000,000. I 

i 

Company’s Home Office Building, 100 Broadway, [New York. 


Excess Rider. 

To be attached to and form a part of Bankers’ Blanket 
Bond No. 419685D dated the 15th day of June, 1931, issued 
by the American Surety Company of New York, (herein- 
A~?r called Undei-writer) in the amount of Fifty Thousand 
Dollars ($50,000.00), and in favor of Pai'k Savfings Bank, 
Washington, D. C. (hereinafter called Insured).| 

In consideration of the reduced premium char|>*ed for the 
attached bond it is agreed, by the acceptance thereof, as 
follows: 

1. That the Underwriter shall be liable thereunder onlv 
in case the Insured shall sustain a loss or losse$ exceeding 
in the aggregate the amount which would be fecoverable 
under a Primary Bond, upon the same form as t|ie attached 
bond (including all riders attached thereto), in the amount 
of One Hundred Thousand ($100,000.00) dollars| and main¬ 
tained in that amount during the time the attached bond 
shall remain in force, and the Underwrite!* slu^ll be liable 
only for such excess, irot exceeding, howevei*, |he amount 
of the attached bond. And for the purpose of this Excess 
Bond the Insured shall be considered to be cai)^rying such 
Primary Bond whether actually carried or not ^nd, if car¬ 
ried, whether valid and enforceable or not. ! 
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the other, or sent by rei^’istered mail. Such date, if the 
notice be sei'ved by the Underwriter, shall be not less than 
thirty davs after such service, or, if sent bv the Under- 
writer bv rei>-isterd mail, not less than thirty-five davs after 
the date borne by the sender's rei»'istry receipt. In case of 
cancellation the Underwriter shall, on demand, refund to 
the Insured the uneaiTied })i*eniiuni coni])iited ])i‘o i-ata, but 
such return premium shall be repaid to the Underwriter 
in case of payment of a loss hereunder. 

Section 15. This bond shall terminate as to any Employe: 
(a) at noon. Standard Time, as aforesaid, upon the effective 
date specified in a written notice served upon the Insured 
or sent bv registered mail. Such date, if the notice be 
served, shall be not less than fifteen days after such serv¬ 
ice, or, if sent bv rei>istered mail, not less than twenty davs 
after the date borne by the sender’s registry receipt; (b) 
immediately upon discovery by the Insured of a default 
hereunder on the part of such Employe. 

Section 16. This bond is subject to the following express 
conditions: 


At the earliest practicable moment, and at all events not 
later than ten davs, after the Insured shall discover anv 
loss hereunder, the Insured shall give the Underwriter no¬ 
tice thereof bv registered letter or telegram, addressed to 
it at its Home Office, and shall also, within three months 
after such discovery, furnish to the Underwriter at its 
Home Office affirmative proof of loss with full particulars. 
Legal proceedings for recovery of loss hereunder shall not 
be brought prior to the expiration of three months from 
the furnishing of such proof, nor after the expiration of 

twelve niontlis from the discovery of such loss. If anv 

* 

limitation embodied in this ]jaragraph is pi'ohibited by any 
law controlling the construction hereof, such limitation 
shall be deemed to be amended so as to be equal to the 
minimum period of limitation permitted by such law. 
Signed, sealed and dated this 15th dav of June, 1931. 

AMERICAN SURETY COMPANY OF 


NEW YORK, 

By L. BERT NYE, 

Resident Vice President. 


Attest: 

PAUL N. CHERRY, 

Resident Assistant Secretary, 
At Washington, D. C. 


AMERICAN SURETY CO. VS. J. F. MORAN, ETci. 13 

^ I 


[Endorsed:] Bankers’ Blanket Bond No. 419i585D, $—, 
of the American Surety Company of New York. Com¬ 
pany’s Home Office Building, 100 Broadway, N'ew Y"ork. 
In favor of-. Branch Office: -. Sub-ageiiicv: -. 

12 [Stamp:] Am. Surety Co. of N. Y. Recffived June 
21, 1931. Branch Office, Washington, Dj. C. 

I 

Excess Rider (a): Adopted September 27, ]j921. For 
Premium Adjustment, see Manual. Standard Rjder—Per¬ 
missive. i 

To be attached to a standard bankers’ blanket Ibond writ¬ 
ten as an excess over a primary blanket bond caiiried by an 
American Company. Ed. Oct. 26, 1921. | 

I 

American Surety Company of New Yoijk. 

Capital $5,000,000. 

Company’s Home Office Building, 100 Broadway, ^^ew York. 

Excess Rider. 


To be attached to and form a part of Bankeijs’ Blanket 
Bond No. 419685D dated the 15th day of June, 1^31, issued 
by the American Surety Company of New Yor)v, (herein- 
r-^?r called Underwriter) in the amount of Fifty Thousand 
Dollars ($50,000.00), and in favor of Park Savings Bank, 
Washington, D. C. (hereinafter called Insured). 

In consideration of the reduced premium charged for tho 
attached bond it is agreed, by the acceptance thereof, as 
follo\vs: I 

1. That the Underwriter shall be liable therelinder onlv 
in case the Insured shall sustain a loss or lossesf exceeding 


in the aggregate the amount which would be recoverable 
under a Primary Bond, upon the same form as the attached 
bond (including all riders attached thereto), in jhe amount 
of One Hundred Thousand ($100,000.00) dollars, and main¬ 
tained in that amount during the time the attached bond 
shall remain in force, and the Underwriter shall be liable 
only for such excess, not exceeding, however, the amount 
of the attached bond. And for the purpose of this Excess 
Bond the Insured shall be considered to be caijrying such 
Primary Bond whether actually carried or not ^nd, if car¬ 
ried, whether valid and enforceable or not. j 
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2. That the recovery clause, being* Condition 12, shall be 
and the same is hereby amended bv inserting* in said clause 
immediately before the word ‘‘loss,” wherever it appears 
therein, the word “Excess.” 

3. That the Insured shall in the time and in the manner 
prescribed in Condition 16 of the attached bond, give the 
Underwriter notice of anv loss coming* within the terms 
of the attached bond whether the Underwriter be liable 
therefor or not, and upon request of the Underwriter, shall 
file with it a brief statement giving* the particulars con¬ 
cerning such loss. 

4. That the attached bond shall be subject to all its terms, 
conditions and limitations except as herein expressly modi¬ 
fied. 

Signed, sealed and dated this 15th dav of June, 1931. 

AMERICAN SURETY COMPANY 
OF NEW YORK, 

By L. BERT NYE, 

I Resident Vice-President. 

Attest: 

PAUL N. CHERRY, 

Resident Assistant Secretary. 

I At Washington^ D. C. 

The foregoing amendment is agreed to and accepted. 

PARK SAVINGS BANK, 

Insured, 

By ROBERT S. STUNZ, 

Vice Pres., Title. 

Dated: June 23, 1931. 

13 Declaration. 

Filed Mar. 13, 1934. 


Amendment to First Count. 

Page (4), lines (16) to (22) inclusive, are amended to 
read as follows: 

“The plaintiff alleges that during* the period in which 
said bond and agreement was in full force and effect the 
said Park Savings Bank suffered and sustained a direct loss 


AMERICAN SURETY CO. VS. J. F. MORAN, ET<t. 


15 


in a sum in excess of $50,000.00, in the amount | of, to wit. 
One trillion Five Hundred Thousand ($l,500,0(i0.00) Dol¬ 
lars, by reason of embezzlement, misappropriatioif and 
misapplication of monies and funds of the Park Savings 
Bank, and peculations committed by one of its sii^daried offi¬ 
cers and employees, to wit, Robert S. Stunz, as ^s fully set 
forth in the amended Bill of Particulars, whiclji is hereby 
made a part of this Declaration by this referencje.’’ 

I 

Page (5), lines (9) to (12) inclusive, are herelj>y amended 

to read as follows: | 

i 

“Wherefore, the plaintiff brings this suit and claims of 
and from the defendant the sum of, to wit, $50,600.00, with 
interest from the 15th dav of March, 1933, besides costs.” 

J. BRUCE KREMER, ! 

GEORGE B. SPRINGStON, 

Attorneys for\Plaintiff. 

I 

14 I consent to the filing of amendment t^ the Decla¬ 
ration. I 

DOUGLAS, OB EAR, :\ldRGAN & 
CAMPBELL, ! 

By JO V. MORGAN, j 

Attorney for Defendant Appedfing Spe¬ 
cially for Purpose of Conseiif and for 
No Other Purpose. j 

Let this amendment to the Declaration be filejl. 

Mch. 13, 1934. I 

DANIEL W. O’DONOGjHUE, 

I Justice. 

I 

Plea in Abatement. 

Filed Mar. 22, 1934. 

# # # # Sj; # # 

Now comes the American Surety Company of New York, 
a corporation, named as defendant in the above entitled 
cause, by its attorneys Douglas, Obear, Morgan & Camp¬ 
bell, and defends the wrong and injury wheii and where 
it shall behoove the said defendant, and the sj^id defendant 
prays judgment of the said writ and declaration, because 
the said defendant savs that Park Savings Bank was or- 
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ganized under the laws of the State of Alabama on August 
30, 1909; that the Constitution of Alabama, Section 231, 
then and now in force provides as follows: 

^^Every bank or banking company shall be required to 
cease all banking operations within twenty years from the 
time of its organization, unless the time be extended by 
law, and promptly thereafter close its business; but after 
it has closed its business it shall have corporate capacity to 
sue and shall be liable to suits until its alfairs and liabilities 
are fully closed.’^ 

15 And that Section 3516 of the Civil Code of Ala¬ 
bama then and now in force provides as follows: 

Exist for five years after dissolution hy limitaiion or 
forfeiture for certain purposes. —Corporations whose char¬ 
ters expire by limitation and which are dissolved by for¬ 
feiture or by any other cause, except by judicial decree, 
exist as bodies corporate for the term of five years after 
such dissolution, for the purpose of prosecuting or defend¬ 
ing suits, settling their business, disposing of their prop¬ 
erty, and dividing their capital stock, but not for the pur¬ 
pose of continuing their business; and the directors shall be 
trustees thereof with full povrer to settle their affairs, col¬ 
lect their debts, sell and convey the property and divide 
the moneys and other property among the stockholders, 
after paying its debts; and may act under the by-laws of 
the corporation, prescribe the terms and conditions of the 
sales of the property of the corporation, sue for and recover 
the debts and property of the dissolved corporation, in the 
corporate name; and are jointly and severally liable to its 
creditors and stockholders to the extent of the property 
which may come into their hands. On application to the 
chancellor or judge or other court at the principal place of 
business of the corporation, such trustee may be continued 
for such length of time beyond such five years as may be 
necessary for the purpose of this section set forth.” 

That no extension of the period of twenty years from 
August 30, 1909, during which time the Park Savings Bank 
could transact banking business and operations, was ap¬ 
plied for or granted. And that the said John F. Moran 
named in said declaration as Receiver is not now and never 
has been a director or trustee of said Park Savings Bank; 
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that at the time of the accrual of the alleged cl^im, as set 
forth in said declaration, there were and still ^re several 
certain persons who were directors of the Pafk Savings 
Bank duly elected and holding office as such on lALUgust 30, 
1929; and this the said defendant is ready to verify. 

Wherefore, the said defendant prays judgment of said 
writ and declaration that the same may abate. | 

DOUGLAS, OBEAR, MOflGAN & 
CAMPBELL, I 

By JO. V. MORGAN, | 

Attorneys for Defendant, 

16 District of Columbia, j 

i 

Personally appeared before me Jo V. Morgaik and made 
oath in due form of law that he the said Jo V. Morgan is 
attorney and agent of the American Surety Company of 
New York, a body corporate, named as defendant in the 
above entitled cause, and that the foregoing flea is true 
in substance and in fact. 

JO V. MORGAN. 

Subscribed and sworn to before me this 22nd day of 
March, 1934. j 

FRANK E. CUNNINGHAM, 

I Clerk, 

Bv ANDREW A. HORNER, 

Asst^ Clerk, 

I 

Demurrer. | 

I 

Filed :\Iar. 22, 1934. | 

I 

# # ^ * * # * 

The plaintitf savs the plea is bad in substanj^e. 

J. BRUCE KREMER, j 
GEORGE B. SPRINGSjrON, 
Attorneys for John F. Moranf^Receiver, 

Note: The matters of law intended to be aijgued at the 
oral hearing of the above demurrer to defeiidanUs plea 
follow: ] 

I. Congress has, by appropriate legislative acts, di¬ 
vested the various states of the Union of tjieir limited 
power to liquidate banks organized under state | laws, where 
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ganized under the laws of the State of Alabama on August 
30, 1909; that the Constitution of Alabama, Section 231, 
then and now in force provides as follows: 

‘‘Every bank or banking company shall be required to 
cease all banking operations within twenty years from the 
time of its organization, unless the time be extended by 
law, and promptly thereafter close its business; but after 
it has closed its business it shall have corporate capacity to 
sue and shall be liable to suits until its affairs and liabilities 
are fullv closed.’’ 

15 And that Section 3516 of the Civil Code of Ala¬ 
bama then and now in force provides as follows: 

*^Exist for five years after dissolution by limitation or 
forfeiture for certain purposes. —Corporations whose char¬ 
ters expire by limitation and which are dissolved by for¬ 
feiture or by any other cause, except by judicial decree, 
exist as bodies corporate for the term of five years after 
such dissolution, for the purpose of prosecuting or defend¬ 
ing suits, settling their business, disposing of their prop¬ 
erty, and dividing their capital stock, but not for the pur¬ 
pose of continuing their business; and the directors shall be 
trustees thereof with full power to settle their affairs, col¬ 
lect their debts, sell and convey the property and divide 
the moneys and other property among the stockholders, 
after paying its debts; and may act under the by-laws of 
the corporation, prescribe the terms and conditions of the 
sales of the property of the corporation, sue for and recover 
the debts and property of the dissolved corporation, in the 
corporate name; and are jointly and severally liable to its 
creditors and stockholders to the extent of the property 
which may come into their hands. On application to the 
chancellor or judge or other court at the principal place of 
business of the corporation, such trustee may be continued 
for such length of time beyond such five years as may be 
necessary for the purpose of this section set forth.” 

That no extension of the period of twenty years from 
August 30, 1909, during which time the Park Savings Bank 
could transact banking business and operations, was ap¬ 
plied for or .granted. And that the said John F. Moran 
named in said declaration as Receiver is not now and never 
has been a director or trustee of said Park Savings Bank; 
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that at the time of the accrual of the alleged clhim, as set 
forth in said declaration, there were and still ^re several 
certain persons who were directors of the Pajrk Savings 
Bank duly elected and holding office as such on August 30, 
1929; and this the said defendant is ready to verify. 

Wherefore, the said defendant prays judgment of said 
writ and declaration that the same may abate. 

DOUGToAS, OBEAR, MO|RGAN & 
CAMPBELL, I 

By JO. V. MORGAN, | 

Attorneys for Defendant. 
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District of Columbia, .s\s’: 


Personally appeared before me Jo V. Morgai^ and made 
oath in due form of law that he the said Jo V. Morgan is 
attorney and agent of the American Surety Qompany of 
New York, a body corporate, named as defendant in the 
above entitled cause, and that the foregoing blea is true 
in substance and in fact. 

JO V. ^jfORGAN. 

Subscribed and sworn to before me this 2^nd day of 
March, 1934. 

FRANK E. CUNNINGHAM, 


By ANDREW A. HORNERJ 
Demurrer. 


Clerk, 

Clerk. 


Filed Mar. 22, 1934. 


* 






The plaintiff savs the plea is bad in substance. 

J. BRUCE KREMER, 

GEORGE B. SPRINGSITON, 
Attorneys for John F. Moran) Receiver. 


Note: The matters of law intended to be aifgued at the 
oral hearing of the above demurrer to defeiidant’s plea 
follow: I 

I 

I. Congress has, by appropriate legislative acts, di¬ 
vested the various states of the Union of tneir limited 
power to liquidate banks organized under statei laws, where 
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such banks are doing a banking business in the District of 
Columbia, by vesting such power in the Comptroller of the 
Currency. 

Section 298, Title 5, “Corporations,” 1929 Code of 
Laws for the District of Columbia; 

17 Section 300, Title 5, “Corporations,” 1929 Code of 

Laws for the District of Columbia. 

II. When a state law conflicts with an Act of Congress, 
the Act of Congress prevails. 

Davis v. Elmira Savinr/s Bank, 161 U. S. 275. 

III. An Act of Congress dealing s])ecifically with a cer¬ 
tain subject, such as the organization, supervision and 
liquidation of banks, ])revails over all other general legis¬ 
lation, whether state or national. 

Conk County National Bank v. United States, 107 
U. S. 445.' 

Sections 5234, 5235 and 5236 of the Revised Statutes of 
the United States are specifically covered into the liquida¬ 
tion law of state banks doing business in the District of 
Columbia under Section 300a, Title 5, “Corporations”, of 
the 1929 Code of Laws for the District of Columbia. 

IV. Conceding for the purpose of this discussion that 
the Park Savings Bank was incorporated under the laws 
of the state of Alabama on August 30, 1909, that the cor¬ 
porate life extended for a period of twenty years only, that 
on August 30, 1929, Section 3516 of the Alabama Code 
(1907) took effect, and that thereafter the directors became 
and were liquidating trustees pursuant to said section, the 
situation is precisely analogous to a national bank in 
process of liquidation under Section 181, Title 12, United 
States Code Annotated, in which situation the Comptroller 
of the Currency, whenever he determines a bank of this 
character to be insolvent, may appoint a receiver therefor 

and his action in so appointing a receiver may not 

18 be restrained by the Court; the Comptroller’s con¬ 
clusion as to the insolvency of the bank is final and 

not subject to review in the courts. 

Washinytou National Bank v. Eckels, 57 Fed. 870; 

United States National Bank v. Pole, 2 Fed. Supp. 
153; 

Liberty National Bank v. McIntosh, 16 Fed. (2nd) 
906. 
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V. Defendant’s position is concluded against it by 

Washington Loan (& Trust Co, Trustdg v. W, B, 
Almany Receiver, No. 6081 in the Courlj of Appeals 
of the District of Columbia, decided March 5,1934; 

and I 

Lyons v. Bank of Discount of the City New York, 
154 Fed. 391. j 

See, .also, Cadle v. Baker, 20 Wall. 650. | 

VI. The receiver is the proper party to assei|t all actions 

on behalf of the insolvent bank. i 

Kennedy v. Gibson, 8 Wall. 498; 

United States v. Weitzel, 246 U. S. 534; 

Hidse V. Argetsinger, 12 Fed. (2nd) 933 ; 

Cock rill V. Adeles, 86 Fed. 505; i 

Barker v. Mosher, 63 Fed. 488; | 

Moss V. Goodheart, 209 Fed. 102. 

Memorandum. 

March 22, 1934.—Demurrer to plea sustained 20 days to 
plead over. 

O’DONOfHUE, J. 
Supplemental Bill of Particulars, j 
Filed Apr. 4, 1934. 

* * * iff * * * 

1. Bank’s bonds sold and funds misapplied: Sept. 25, 
1931. ! 


(a) 5M Cleveland Railways 5 ’33 1 
5M Penna. Power & Lt. 41^ ’811 
5M No. State Power ’61 f 
IM Portland Gen. Electric J 

(b) 20M Commonwealth Edison... 


Total proceeds. 


Sold through J. A. W. Iglehart & 
Co., Baltimorel Md., for $14,- 
354.34, net, which was de¬ 
posited to Collection Sundries. 

Sold through R. C. Jones & Co., 
for $18,053.33,1 and credited to 
Collection Sunc^ries same day. 

$32,467.67 


(a) Nov. 30, 1931, bond account adjusted as follows: 

Debits. 

Savings Control account. 15,135.17 

Expense (Iglehart). 33.75 

Profit & Loss (loss on bonds). 841.25 


Credits. 
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Other Bonds Account: 

5M Cleveland Railways 5 ’33. 5,100.00 

5M Penna. Power & Lt. 4^ ’81. 4,812.50 

5M No. State Power 4H ’61. 4,925.00 

IM Portland Gen. Electric. 935.00 

Earnings (Accrued Int. on Bonds). 237.67 


16,010.17 16,010.17 

(b) Dec. 26, 1931, bond account adjusted by the following: 


Other Bonds Account—20M Commonwealth 

Edison. 18,900.00 

Interest Earned (Earnings). 53.33 


Robert S. Stunz prepared tickets in his own handwrit¬ 
ing to effect the above transactions. Having sold the 
bank’s bonds on September 25, 1931, for the total amount 
of $32,407.67, this amount was credited to Collection Sun¬ 
dries, a suspense account carried with Commercial ac¬ 
counts. Stunz thereafter drew debit tickets on the Collec¬ 
tion Sundries'account, for purchasing of the bank’s stock, 
and for credit generally on various demand loan notes, 
thereby reducing their liability to the bank, for credit to 
his personal account and that of his wife; and for various 
other purposes, without any benefits to the bank. 

2. Amounts credited to Collection Sundries Account, 
with offsetting charges to Savings Control account, appear 
since June 30,1931, as follows: also with offsetting charges 
to Commercial Control: 

20 


(a) Offsetting charges to (b) Offsetting charges to 

•_!__ f _ _ -f-l_a-_ ^ 


savings 'control. 


commercial control. 

July 22,1931. 

$18,450.00 

Sept. 

10, 1932.... 

.... $5,690.25 

July 29,1931..;. 

26,250.25 

Dec. 

9, 1932.... 

.... 6,030.00 

Aug. 12, 1931..;. 

6,875.25 

Dec. 

27, 1932.... 

.... 3,500.00 

Sept. 14, 1931. 

25,000.00 




Sept. 14, 1931. 

5,691.12 

Jan. 

12, 1933.... 

590.25 



Jan. 

13, 1933.... 

.... 3,520.00 

Jan. 8, 1932. 

4,912.50 

Jan. 

17, 1933.... 

.... 1,585.25 

Feb. 19, 1932. 

690.00 

Jan. 

30, 1933.... 

.... 8,900.00 

March 7, 1932. 

3,900.00 

Feb. 

9, 1933 ... 

_ 7,500.00 

March 15, 1932. 

4,600.00 




May 23, 1932. 

2,175.00 




June 6, 1932. 

2,520.00 




June 28, 1932. 

2,950.25 




July 7, 1932. 

1,990.75 




Aug. 3, 1932. 

2,502.00 




Aug. 8, 1932. 

1,240.21 




Aug. 18, 1932. 

1,979.25 




Aug. 19, 1932. 

1,913.93 




Total charged to savings 




control. 

113,640.51 




Total charged to Commercial Control... 



....$37,315.75 
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Collection Sundries was credited with the abj^ve items on 
dates indicated, $113,640.51 of which was chaifged to Sav¬ 
ings control, and $37,315.75 was charged to | Commercial 
control, thereby reducing the balances on the bank’s de¬ 
posit liabilities on the books, but not on smj individual 
ledger account. The proceeds credited to Collection Sun¬ 
dries account was used by Stunz, as explained [under No. 1 
above. All tickets reflecting the above entriesj were in the 
handwriting of Robert S. Stunz, Vice Pres. | 

3. The bank’s Real Estate Loans account was charged 
from time to time, and the offsetting credit made to various 
accounts, which proceeds Robert S. Stunz uped with no 
benefit to the bank, and notes held in the bink for cus¬ 
tomers would be transferred to the bank’s real! estate loans 
account to effect an apparent increase in the bank’s assets. 
Entries put through by Robert S. Stunz during 1932 and 
1933, appear as follows: i 


Date 


Name of maker, 


Par value of 
notes charged 
to real estate 


1932 

if shown 

loans 

Mar. 2 

.$4,000 

Feb. 8 

John Boland (Earnings 



8.00). 

2,000 

Mar. 22 

M. H. Brag. 

4,000 

j May 12 

W. F. Shanahan. 

1,500 

^May 14 

Ruth Cleves Corp. 

. 2,000 

May 2 

Gunther Temple Ch. 

4,000 

June 6 

K. C. Thomas (Assumed 



by Adam Roul). 

4,000 

21 



Aug. 20 

P. Berenter. 

3,0001 

“ 20 

M. H. Bray. 

1,500/ 

Dec. 17 

L. Levin (owned by Judge 

1 


Cox). 

6,000i 

Dec. 17 

E. Hart (owned by Blanche f 


Patterson). 

2,500J 

Dec. 17 

J. Kushner-Wm. Holmes, 

2,000 

1933 



Jan. 4 

L. W. Groomes Note. 

5,000 


Offsettiitg credit 
to various accounts 
used by R. S. Stunz 

Collection sundries.$4,000 

J. Boland-Dummy a/c.. 2,008 

Collection Sundries. 4,000 

fCoyle Collection a/c.... 750 

“ a/c.... 750 


Collection Sun<jiries.4,000 

“ “ I 4,000 

i 

Ella Walker, ajc Dummy 4,500 


Demand Loah M. P. 

Nolan.!. 8,500 


I 


2,000 


M. P. Nolan Dummy 
a/c.1. 5,000 


Total ($8).$41,500 Total credits..'.$41,508 


Above charges to Real Estate Loans 
created an inflation of the true assets in 
R/E. Notes. In order to balance, R/E. 
notes belonging to customers were 
transferred to the bank's file where real 
estate notes were kept. 


Above credits all [applied by T. S. 
Stunz, with no benefit to the bank. 
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Summan*'. 

Park Sa\ings Bank Shortages—By R. S. Stunz. 
July 1931 to February 1933. 


1. Bank’s bonds sold, and proceeds used. Bond a/c cleared by 

charge to Savings.*. .$32,407.67 

2. Other charges to Savings control, with credits made to Collection 

Sundries account, in turn used by Stunz. 113,640.51 

Charges to Commercial Control account with credits made to 
Collection Sundries account, in turn used by Stunz. 37,315.75 

3. Charges to the bank’s Real Estate Loans, with credits made to 

various accounts and notes, used by Stunz, and applied by 

him to notes irregularly.41,500.00 


Total of above. $224,863.93 


J. BKUCE KKEMER, 

GEORGE F>. 8PR1XGSTOX, 
Aftonii'/js for John F. Moran, Rocrirer. 


oo 


* 


Plea. 

Filocl A])!-. 18, 1934. 


ij/ji 


Comes now tlie defendant, American Surety Company of 
Xew York, by its attorneys, Douglas, Obear, Morgan & 
Cami)bell, and olrjecting* to tlie right of the plaintiff to 
bring this cause of action and not waiving any of its objec¬ 
tions to the ])laintiff‘ liringing this cause of action hereto¬ 
fore made in its ])lea of abatement, but exiiressly saving 
and reserving the same, tiles this its plea to the declaration 
in the above entitled cause and savs tliat it admits the exe- 
cution of the writing obligatory and “Excess Rider 
dated June 15, 1931, copies of which are attached to said 
declaration as “Exhibit A", and a portion of which is set 
forth in said declaration; that it admits that while and dur¬ 
ing the time Said bond was in force and effect the Park Sav¬ 
ings Bank suffered and sustained a direct loss in a sum in 
excess of $50,000 in amount, that is to say, the losses shown 
on the Suflplemental Bill of Particulars filed herein, 
through dishonest acts of and committed bv one of its 


salaried officers and employees, Robert S. Stunz, but it 
denies that such dishonest acts were specifically or in any 
other way covered by said bond, as will hei*einafter more 
fully a])pear. 

The defendant admits that within ten days after the dis- 
coverv of the loss sustained through the aforesaid dis- 
honest acts the insured gave notice thereof to the defendant 
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by registered mail addressed to it at its home oice in New 
York Citv, and within three months after sucli discovery 

.■7 . » 

the insured furnished to the defendant at its hope office in 
New York City affirmative proof of loss wit|i full par¬ 
ticulars. 

The defendant admits that it has denied liability under 
said bond and has rejected plaintiff’s claim there- 
23 under and has refused to pay said claim pr any sum 
to cover the loss suffered and sustained liv the Park 

I *' 

Savings Bank as aforesaid, nor has any one paM any such 
sum for the defendant. 

And the defendant says that it is not indel)ted to the 
])laintiff by reason of anything in said declaration alleged, 
nor is there any sum due the plaintiff from the defendant 
on account of losses covered bv said bond, hor has the 
])laintiff been damaged in any way by anythingiwrongfully 
done or omitted to bo done by the defendant, l3ecause the 
defendant says that the aforesaid Park Saving^; Bank was 
duly oi’ganized under the laws of the State of Alabama on 
August 30, 1909: that immediately thereafter said Bank 
began a general banking business in the City of Washing¬ 
ton, District of Columbia; that the Constituiion of the 
State of Alabama, Section 231 thereof, then anc^ during the 
effective period of said bond in force, provides 

“Every bank or banking company shall be 
cease all banking operations within twenty yea^s from the 
time of its organization, unless the time be extended by law, 
and promptly thei*eafter close its business; butjafter it has 
closed its business it shall have corporate cap:^city to sue 
and shall be liable to suits until its affairs and liabilities 
are fully closed.”; i 


as follows: 
Required to 


that Section 3516 of the Civil Code of Laws of jthe State of 
Alabama then, and during the effective period oif said bond, 
in force, provides as follows: { 

Exist for five years after dissolution hy limitation or 
forfeiture for certain purposes. —Corporations whose char¬ 
ters expire by limitation and which are dissolved by for¬ 
feiture or by any other cause, except by judicial decree, 
exist as bodies corporate for the term of five!years after 
such dissolution, for the purpose of prosecuting or defend¬ 
ing suits, settling their business, disposing of] their prop¬ 
erty, and dividing their capital stock, but not for the pur- 


24 


AMERTCAX surety CO. vs. .T. F. MORAX, ETC. 


pose of continuing their busine.ss; and the directors shall 
be trustees thereof with full i)ower to settle their atfairs, 
collect their debts, sell and convey the property and 
24 divide' the moneys and othei* property among the 
stockholdei's, after paying its debts; and may act 
under the by-laws of the corporation, ])rescribe the terms 
and conditions of tlie sales of the proi)erty of the corpora¬ 
tion, sue for and recover the debts and property of the dis¬ 
solved corporation, in the corporate name; and are jointly 
and severally liable to its creditors and stockholders to the 
extent of the property which may come into their hands. 
On application to the chancellor or judge or other court at 
the ])rincipal place of business of the corpoi-ation, such 
trustee niav be continued for such length of time bevond 
such five years as may be necessary for the i)uri)ose in this 
section set forth.”; 

that no extension of the i)ower granted the Park Savings 
Bank to operate and conduct a banking business was ap¬ 
plied for by said Bank or granted by the State of Alabama, 
although the said Bank had immediately prior to August 
30, 1929, been notified tluit on that day the power thereto¬ 
fore granted to do a general banking business would cease 
and expire unless renewed before said date; that notwith¬ 
standing the provisions of the Constitution and Code of 
Laws of the State of Alal)ama, Park Savings Bank did not 
cease all banking operations, but attempted to exercise that 
power granted by its char/yer for the o])eration and con¬ 
duct of a general banking business, and it continued its 
general banking business until iNlarch 3, 1933; and that all 
of the aforesaid dishonest acts of Bobert S. Stunz were 
committed bv him in connection with and in the orogress 
and conduct bv the said Bank of a general banking busi- 
ness, with the knowledge and consent of its stockholders, 
officers and' directors; and none of said dishonest acts was 
committed in or in connection with the exercise bv said 
Bank of the powers lawfully reserved and remaining to it 
under the Constitution and Laws of the State of Alabama. 

Wherefore the defendant ])rays judgment if the said 
plaintiff ought to have its aforesaid action. 

DOUGLAS, OBEAR, MORGAN 
& CAMPBELL, 

By JO V. MORGAN, 

Attorneys for Defendant, 
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25 Affidavit of Defense. 

# # * * * * 1 * 

I 

i 

District of Columbia, ss : | 

I 

Jo V. Morgan, being first duly sworn, on oa|;h deposes 
and says that he is the attorney and agent for the Ameri¬ 
can Surety Company of New York, defendant iii the above 
entitled cause, and that he is authorized to make this affi¬ 
davit and is familiar with the matters and things herein 
set forth and that the defendant has a just and liieritorious 
defense to the said cause of action, as follows: |He admits 
the execution of the writing obligatory and l|.he Excess 
Rider dated June 15, 1931, copies of which aije attached 
to said declaration as “Exhibit A” and a portidn of which 
is set forth in the declaration; and he admits I that while 
and during the time said bond was in force ancjl effect the 
Park Savings Bank suffered and sustained a direct loss 
in a sum in excess of $50,000, that is to say,i the losses 
shown in the Supplemental Bill of Particulars fjled herein, 
through dishonest acts of and committed by lone of its 
salaried officers and employees, Robert S. St|inz, but it 
denies that said dishonest acts were specificall 5 j’ or in any 
other wav covered bv said bond. He admits that due no- 
lice of the loss has been given the defendant as required 
' in said bond and that all matters and things required to 
be done with reference to notice of loss and pi(oof of loss 
by the plaintiff have been done and that demaild has been 
made upon the defendant by plaintiff for the sunj of $50,000, 
and that payment has been refused and that |no part of 
said sum has been paid by the defendant or anyone on its 
behalf; and the affiant says that the defenda|nt has de¬ 
clined and refused to pay the plaintiff any sum on account 
of the said alleged losses on the ground that said losses 
are not covered nor contemplated by sari bond, but 

26 were losses sustained by the Park Sa''dngs Bank 
while said Park Savings Bank was engaged in an 

illegal and unlawful business, because, affian^ says, the 
Park Savings Bank was duly organized under Ithe laws of 
the State of Alabama on August 30, 1909; that immediately 
thereafter said Bank began a general banking i business in 
the City of Washington, District of Columbi^; that the 
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Constitution of the State of Alabama, Section 231 thereof, 
then and during the effective period of said bond in force, 
provides as follows: 

‘‘Every bank or banking company shall be required to 
cease all banking operations within twenty years from the 
time of its organization, unless the time be extended by 
law, and promptly thereafter close its business; but after 
it has closed its business it shall have corporate capacity to 
sue and shall be liable to suits until its affairs and liabili¬ 
ties are fullv closed.’’; 

that Section 3516 of the Civil Code of Laws of the State 
of Alabama then, and during the effective period of said 
bond in force, provides as follows: 

**Exist for five years after dissolntion by limitation or 
forfeiture for certain purposes. —Corporations whose char¬ 
ters expire by limitation and which are dissolved by for¬ 
feiture or by any other cause, except by judicial decree, 
exist as bodies corporate for the term of five years after 
such dissolution, for the purpose of prosecuting or defend¬ 
ing suits, settling their business, disposing of their prop¬ 
erty’, and dividing their capital stock, but not for the pur¬ 
pose of continuing their business; and the directors shall 
be trustees thereof with full power to settle their affairs, 
collect their debts, sell and convey the property and divide 
the moneys and other property among the stockholders, 
after paying its debts; and may act under the by-laws of 
the corporation, prescribe the terms and conditions of the 
sales of the property of the corporation, sue for and re¬ 
cover the debts and property of the dissolved corporation, 
in the corporate name; and are jointly and severally liable 
to its creditors and stockholders to the extent of the prop¬ 
erty which may come into their hands. On application to 
the chancellor or judge or other court at the principal place 
of business bf the corporation, such trustee may be con¬ 
tinued for such length of time beyond such five years as 
may be necessary for the purpose of this section set 

27 forth.”; 

that no extension of the power granted the Park Savings 
Bank to operate and conduct a banking business was ap¬ 
plied for by said Bank or granted by the State of Ala- 
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bama; and affiant states upon information and l:?elief that 
immediately prior to the expiration of the period in which 
the Park Savings Bank could lawfully conduct a banking 
business, to-wit, August 30, 1929, a letter was s^nt by the 
proper official of the State of Alabama to the ^aid Bank 
and received by it, calling said Bank’s attenti|)n to the 
expiration of the period in which it could lawfully conduct 
a banking business and notifying or warning ii that the 
power theretofore granted to do a general banking busi¬ 
ness would cease and expire unless renewed b(tfore said 
date; that notwithstanding the provisions of thei Constitu¬ 
tion and Code of Laws of the State of Alabama, jPark Sav¬ 
ings Bank did not cease all banking operatioi^ls, but at¬ 
tempted to exercise that power granted by its charter for 
the operation and conduct of a general banking business, 
and it continued its general banking business utitil March 
3, 1933; and that all of the aforesaid dishonest acts of 
Robert S. Stunz were committed bv him in connection with 

• I 

and in the progress and conduct by the said !l^ank of a 

general banking business with the knowledge ai^d consent 
of its stockholders, officers and directors, and n^ne of said 
dishonest acts was committed in or in connection with the 
exercise by said Bank of the powers lawfully reserved and 
remaining to it under the Constitution and laws of the 
State of Alabama. ! 

And further affiant sayeth not. ! 

JO V. M0RGAN. 

I 

Subscribed and sworn to before me this li^th day of 
April, 1934. j 

[seal.] GERTRUDE ELLIS, 

Notary Public^ D, C. 

I 

28 Demurrer to Defendant's Plea. I 


Filed Apr. 26, 1934. 


The plaintiff says that the plea filed by the defendant in 
the above captioned cause is bad in substance. I 

J. BRUCE KREMER, ! 

GEORGE B. SPRINGStON, 

Attorneys for Plaintiff. 
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Note: The matters of law intended to be argued at the 
hearing of this cause, are as follows: 

1. The matters of fact stated in the plea are immaterial 
to the cause of action set forth in the Declaration. 

2. The defendant is estopped to plead the matters set 
forth in its plea. 

3. The matters stated in said plea constitute no defense 
to the plaintiff’s cause of action. 

4. And for other and further matters which will be fur¬ 
ther stated at the hearing of this demurrer. 

Motio^i for Judgment, 

Filed Apr. 26, 1934. 

######* 

Comes nbw the plaintiff, John F. Moran, Receiver of 
Park Savings Bank, by his attorneys, J. Bruce Kremer and 
George B. Springston, and moves the Court for judgment 
in the above captioned cause and for grounds therefor 
states: 

1. The affidavit of defense fails to set forth sufficient 
facts, as required by Rule 73 of this Court, to constitute 
a defense to the cause of action set forth in the Declara¬ 
tion. 

2. The defendant is estopped to assert the alleged 

29 defense set forth in its affidavit of defense. 

3. The matters of facts stated as the defense to 
plaintiff’s cause of action are immaterial. 

J. BRUCE KREMER, 
i GEORGE B. SPRINGSTON, 

Attorneys for Plaintiff. 

Memorandum. 

Filed Mav 7, 1934. 

**##«** 

The defendant entered into the contract of insurance with 
the plaintiff, evidently knowing the nature of the business 
which the plaintiff was engaged in. Whether or not that 
business was ultra vires, it was not unlawful under the laws 
of the District of Columbia, where it was being conducted. 
In my opinion it is immaterial whether the charter of the 
plaintiff had expired or not, or whether or no under the 
laws of the State of its incorporation its officers had the 
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power to continue to conduct a banking business, they did 
so, and the contract in question was entered into between 
the parties in the light of the knowledge by the defendant 
of the nature of the business conducted by the plaintitf. 
The defendant cannot now say that the plaintiff had no 
power to enter into the contract by which the defendant in¬ 
sured the employees of the plaintiff engaged in a banking 
business, where the circumstances show the character of the 
business and the liability covered by the policy.,' The affi¬ 
davit of defense does not deny knowledge of th^ facts. 

The demurrer to the plea and the motion foij judgment 
will each be sustained. ! 

BARLEY, J. 

30 Supreme Court of the District of Coluniibia. 

Monday, Ma}^ 7, 1934. 

Session resumed pursuant to adjournment. 

Hon. Jennings Bailey, Justice, presiding. 

#«**#** 

Upon consideration of the demurrer filed heijein, to the 
plea, and the motion filed herein, for judgment under the 
73rd rule, it is ordered that said demurrer and staid motion 
for judgment be, and the same are hereby each and sev- 
orallv sustained. ! 

Wherefore, it is considered that plaintiff recover of the 
defendant herein the sum of Fifty Thousand Dollars ($50,- 
000.00) with interest thereon from March 15, 1933, together 

with costs of suit to be taxed bv the clerk and havb execution 

• 

thereof. 

Wednesdav, May 9, 1934. 

Session resumed pursuant to adjournment. 

Hon. Jennings Bailey, Justice, presiding. 

i 

* * # * « * I # 

Comes now the defendant by its attorney of Irecord and 
notes an objection and exception to the judgment entered 
herein !May 7,1934, which exception is duly allowed. Where¬ 
upon, said defendant by its attorney of record, in open 
Court, notes an appeal to the Court of Appeals of this Dis¬ 
trict from the judgment entered herein May 7,! 1934; and 
thereupon, an undertaking to act as a supersedeas bond 
is hereby fixed in the sum of Sixty Thousand Dollars ($60,- 
000.00).* i 


30 


AMERICAN SURETY CO. VS. J. F. MORAN, ETC. 


31 Memorandum. 

^lay 11,1934.—Supersedeas bond ($60,000) approved and 
filed. 

Afisignments of Error. 

Filed !Mav 11 1934. 

• 7 

# # « « «! !» # 

The defendant, American Surety Company of New York, 
assigns as reversible errors the following: 

1. The court erred in sustaining the demurrer to defend¬ 
ant's plea in abatement. 

2. The court erred in holding that John F. !Moran, Re¬ 
ceiver of Park Savings Bank, is the yiroper party plaintiff 
in this cause. 

3. The court erred in not holding that the Directors of 
Park Savings Bank as Trustees were the only parlies who 
could bring this suit. 

4. The court erred in granting the motion of the plain¬ 
tiff for judgment under the 73rd Rule of this court. 

5. The court erred in holding that the facts set up in the 
affidavit of defense did not constitute a good defense to the 
said cause of action. 

6. The court erred in sustaining the demurrer to the de¬ 
fendant’s plea. 

7. The court erred in not holding that the facts set up 
in the defendant’s plea constituted a good defense. 

8. The Court erred in holding in his memorandum that it 
was lawful for the Park Savings Bank to conduct a bank¬ 
ing business in the District of Columbia after August 30, 
1929. 

9. The court erred in holding that as a matter of 

32 law the defendant entered into the contract of in¬ 
surance with Park Savings Bank in the light of the 

knowledge of the defendant of the nature of the business 
conducted by said bank. 

10. The' court erred in not holding that the defendant 
entered into the contract of insurance in the light of the 
law of the State of Alabama. 

11. The court erred in holding that the defendant was 
estopped from setting up as a defense the illegality of the 
business conducted by the defendant out of which arose 
the losses on which the suit is based. 
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12. The court erred in holding that the fajilure of the 

defendant to allege in its affidavit of defense tl^at it did not 
have knowledge that the Park Savings Bank '\j^"as conduct¬ 
ing a banking business after August 30, 192^, was fatal 
to its defense. I 

13. The court erred in not holding that thfe knowledge 
of the defendant as to the character of the business trans¬ 
acted by the Park Savings Bank was immateHal. 

14. The court erred in making the ruling as [stated in his 

memorandum. | 

DOUGLAS, OBEAR, MORGAN & 
CAMPBELL, 

By JO V. MORGAN, 

Attorneys for the Defendant, 

American Surety \ Company. 

Service of the foregoing assignments of eri*or acknowl¬ 
edged this lOth dav of Mav, 1934. 

J. BRUCE KREMER, 

GEORGE B. SPRINGSTON, 

Attorneys for Plaintiff. 

33 Designation of Record. 

Piled May 11, 1934. I 

# * # * * # j * 

The Clerk in making up the record on appeal in the above 

entitled cause will please include the following: 

1. Declaration and exhibits. 

2. Amendment to the declaration. i 

3. Supplemental bill of particulars. ! 

4. Plea in abatement. j 

5. Demurrer to plea in abatement. I 

G. Memo, demurrer plea in abatement sustained with 
leave to defendant to plead over. j 

7. Plea of the defendant. I 

8. Affidavit of defense. I 

9. Demurrer to defendant’s plea. ! 

10. Motion for judgment under 73rd Rule. ] 

11. Memorandum of Mr. Justice Bailey, 4ated May 7, 

1934. ^ j 

12. Demurrer to plea and motion for judgment sustained 
and judgment for the plaintiff in the sum of $50,000 and 
interest. 
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13. Memo. May 9, 1934, defendant elects to stand upon 
plea, objects to the ruling* of the Court sustaining* demurrer 
and motion for judgment and notes exceptions to the 
courCs ruling, appeal noted in open court and supersedeas 
bond fixed at $60,000. 

14. Memo, supersedeas bond in the sum of $60,000 filed. 

15. Assignments of error. 

16. This designation of record. 

DOUGLAS, OBEAR, MORGAN & 
CAMPBELL, 

Bv JO V. MORGAN, 

Attorneys for DefeAidant. 

Service of foregoing designation of record accepted this 
10th dav of May, 1934. 

J. BRUCE KREMER, 

' GEORGE B. SPRINGSTON, 

Attorneys for Plaintiff, 

34 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 33, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 83778 at Law, wherein John F. 
Moran, Receiver, Park Savings Bank, is Plaintiff and 
American Surety Company, of New York, is Defendant, as 
the same i-emains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 21st day of May, 1934. 

I 

[Seal Supreme Court of the District of Columbia.1 

FRANK E. CUNNINGHAM, 

Cleric, 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6231. American Surety Company, of New York, Ap¬ 
pellant, vs. John F. Moran, Receiver, &c. Court of Ap¬ 
peals, District of Columbia. Filed Mav 22, 1934. Henrv 
W. Hodges, Clerk. 
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IN THE 


Court of JBtsftnct of Colftmfiia 

APRIL TERM, 1934. 

No. 6231. 

American Surety Company of Ne\v York, Appellant, 

vs. I 

I 

John F. Moran, Receiver Park Savings ^Bank. 

I 

i 

BRIEF FOR APPELLANT. 

j 

I 

STATEMENT OF THE CASE I 

I 

I 

Tills appeal raises two questions (1) wlietjher John 
F. iMoran, Receiver of Park Savings Bankj was the 
proper party plaintiff in the suit below,j and (2) 
whether the facts set up by the appellant, t,he defen¬ 
dant below, in its plea and affidavit of defen'se consti¬ 
tuted a good defense to the cause of action bel^w. 'With 
respect to the first question raised, the axipellint claims 
that the directors of the Park Savings Bank were the 
proper i:)arties xfiaintiff, and with respect to the second 



question, the appellant claims that to permit the ap¬ 
pellee to recover would be equivalent to allowing it 
validly to insure itself against loss arising from the 


doing of an unlawful act. 

A judgment against the appellant was rendered un¬ 
der the 73rd Rule of the Supreme Court of the Dis¬ 
trict of Columbia on the ground that the facts alleged 
by the ai)pellant in its plea and affidavit of defense did 
not constitute a good defense to a suit upon a fidelity 
bond issued to the Park Savings Bank by the appellant. 
From that judgment the appellant appeals. 


FACTS. 

A declaration was tiled against the appellant by 
John F. .Moran, Receiver of Park Savings Bank, a cor¬ 
poration organized under the laws of the State of Ala¬ 
bama, wherein it was alleged that the plaintiff “is the 
duly appbinted, qualified and acting receiver of Park 
Savings Bank”; that on June 15, 1931, the appellant, 
by its writing obligatory, copy of which was attached 
to the declaration as Exhibit “A”, insured the Park 
Savings Bank against dishonesty of its employees to 
the extent of $50,000; that while the fidelity insurance 
was in force the bank suffered and sustained a direct 
loss in a sum in excess of $50,000 through the dishon¬ 
est acts of one of its employees, Robert S. Stunz; that 
due notice had been given of the loss and proof of 
claim filed, etc. The declaration and Exhibit “A” 
are set forth in the Record, pages 1 to 15, inclusive. 
The supplemental bill of particulars sets forth in de¬ 
tail the defalcations of Robert S. Stunz, Cashier, in 
the sum of approximately $200,000 (Rec. 19, 20, 21, 
22 ). 
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To the declaration the defendant filed a | plea in 
abatement, alleging that the Park Savings B^nk was 
organized under the laws of the State of Alabama on 
August 30, 1909, and that the Constitution of Alabama, 
Sec. 231, then and now in force, i)rovides as follows: 


‘‘Every bank or banking company sha^H be re¬ 
quired to cease all banking oi)eration^ within 
twenty years from the time of its orga^iization, 
unless the time be extended by law, and promptly 
thereafter close its business; but after it h;is closed 
its business it sliall have corporate capacity to sue 
and shall be liable to suits until its affaii\j and lia¬ 
bilities are fully closed.”; [ 

I 

and that Section 3516 of the Civil Code of .^yabama, 
then and now in force, provides as follows: 

Exist for five years after dissolutioii by limi- 
tatiou or forfeiture for certain purposes.\ —Corpo¬ 
rations whose charters expire by limitation and 


which are dissolved bv forfeiture or bv hnv other 
cause, exeei)t by judicial decree, exist ^s bodies 
corporate for the term of five years after such 
dissolution, for the purpose of prosecuting or de¬ 
fending suits, settling their business, disposing of 
their property, and dividing their cai)i|tal stock, 
but not for the purpose of continuing their busi¬ 
ness; and the directors shall be trustees thereof 
with full power to settle their affairs, collect their 
debts, sell and convey the property and divide the 
moneys and other pro])erty among the Stockhold¬ 
ers, after paying its debts; and may act junder the 
by-laws of the corporation, prescribe ^he terms 
and conditions of the sales of the propejrty of the 
corporation, sue for and recover the debts and 
])roperty of the dissolved corporation, in the cor¬ 
porate name; and are jointly and sever|ally liable 
to its creditors and stockholders to thej extent of 



the property which may come into the hands. On 
application to the chancellor or judge or other 
court at the principal place of business of the 
corporation, such trustee may be continued for 
such length of time bevond such five years as may 
be necessary for the purpose of this section set 
forth.’’; 

and further that no extension of the period of twenty 
years from August 30, 1909, during which time the 
Park Savings Bank could tranact a banking business 
was applied for or granted; that John F. Moran was 
not a director or trustee of the Park Savings Bank 
and that there were and still are several persons who 
were directors of Park Savings Bank duly qualified 
and held office as such on August 30, 1929 (Rec. 15 to 
17). 

To the plea in abatement the plaintiff filed a de¬ 
murrer, relying on Sections 298 and 300, Title V ‘^Cor¬ 
porations” the 1929 Code of Laws of the District of 
Columbia (Rec. 17). The demurrer to the plea in 
abatement was sustained (Rec. 19). 

Thereafter the defendant filed its plea and affidavit 
of defense admitting the execution of the fidelity bond, 
the loss through the dishonest act of Robert S. Stunz, 
the filing of the notice of loss and proofs of claim, but 
denied liability under its bond, and set up as a defense 
the provisions of the Constitution and statutes of Ala¬ 
bama theretofore set up in its plea in abatement. The 
plea and affidavit of defense further stated that no ex¬ 
tension of the charter had been granted; and that not¬ 
withstanding the provisions of the Constitution and 
laws of Alabama, the Park Savings Bank did not cease 
its banking operations after August 30, 1929, but at¬ 
tempted'to exercise that power, so limited as to time 
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by its charter, for the operation and conduct of I a gen¬ 
eral banking business up to March 3, 1933; ai^d that 
ail of the dishonest acts of Robert S. Stunz wei[e com¬ 
mitted by him in connection with and in the conduct of 
said bank as a general banking business, with the 
knowledge and consent of its stockholders, officers and 
directors; and that none of the dishonest acts was 
committed in or in connection with the exercise by the 
bank of the powers lawfully reserved and remaining 
to the bank under the Constitution and laws of the 
State of Alabama. The plea and affidavit of defense 
are set out in the Record, pages 22 to 27, inclusive. 

A demurrer was filed to the plea (Rec. 27) and a mo¬ 
tion for judgment under the 73rd Rule was made (Rec. 
28). Thereafter the court below filed a written opinion 
as follows (Rec. 28): j 


Memorandum. 






* 




The defendant entered into the contractj of in¬ 
surance with the plaintiff, evidently knowing the 
nature of the business which the plaintiff ^as en¬ 
gaged in. Whether or not that business was ultra 
vires, it was not unlawful under the laws of the 
District of Columbia, where it was being con¬ 
ducted. In my opinion it is immaterial whether 
the charter of the plaintiff had expired or not, or 
whether or no under the laws of the State of its 
incorporation its officers had the power to continue 
to conduct a banking business, they did so, and 
the contract in question was entered into l^etween 
the parties in the light of the knowledge by the 
defendant of the nature of the business cohducted 
by the plaintiff. The defendant cannot nqw say 
that the plaintiff had no power to enter ihto the 
contract by which the defendant insured me em- 


ployees of the plaintiff engaged in a banking busi¬ 
ness, where the circumstances show the character 
of the business and the liability covered bv the 
policy. The affidavit of defense does not deny 
knowledge of the facts. 

The demurrer to the plea and the motion for 
judgment will each be sustained. 

Bailey, J. 

The a])pellant elected to stand on the plea and af¬ 
fidavit of defense, objected and excepted to the court’s 
ruling. Judgment was entered against the appellant 
in the sum of $50,000 and interest, from which judg¬ 
ment the appellant noted an appeal to this court 
(Rec. 29). 

' ASSIGNMENTS OF ERROR. 

1. The court erred in sustaining the demurrer to 
defendant’s plea in abatement. 

2. The court erred in holding that John F. Moran, 
Receiver of Park Savings Bank, is the pro])er party 
plaintiff in this cause. 

3. The court erred in not holding that the Directors 
of Park Savings Bank as Trustees were the only par¬ 
ties who could bring this suit. 

4. .The court erred in granting the motion of the 
plaintiff for judgment under the 73rd Rule of this 
court. 

5. The court erred in holding that the facts set up 
in the affidavit of defense did not constitute a good de¬ 
fense to the said cause of action. 

6. The court erred in sustaining the demurrer to the 
defendant’s plea. 

7. The court erred in not holding that the facts set 
up in the defendant’s plea constituted a good defense. 


8. The court erred in holding in his memcfrandum 

that it was lawful for the Park Savings Bank to con¬ 
duct a banking business in the District of CJolumbia 
after August 30, 1929. | 

9. The court erred in holding that as a ndatter of 

law the defendant entered into the contract (|)f insur¬ 
ance with Park Savings Bank in the lighi of the 
knowledge of the defendant of the nature of {he busi¬ 
ness conducted by said bank. | 

10. The court erred in not holding that the defen¬ 
dant entered into the contract of insurance in jthe light 
of the law of the State of Alabama. 

11. The court erred in holding that the defendant 
was estopped from setting up as a defense the ille¬ 
gality of the business conducted bv the defendant out 
of which arose the losses on which the suit is based. 

12. The court erred in holding that the f^iilure of 
the defendant to allege in its affidavit of defc^nse that 
it did not have knowledge that the Park Savii|igs Bank 
was conducting a banking business after August 30, 
1929, was fatal to its defense. 

13. The court erred in not holding that the knowledge 
of the defendant as to the character of the business 
transacted by the Park Savings Bank was immaterial. 

14. The court erred in making the ruling ^s stated 

in his memorandum. j 

ARGUMENT. j 

I 

Two main questions of law are raised b>| the As¬ 
signments of Error. Assignments numbereji 1, 2, 3, 
present a matter procedure, namely, that | John F. 
Moran, Receiver, is not the proper party Iplaintiff; 
and Assignments 4 to 14, inclusive, present a matter of 


substantive law, namely, that the plea and affidavit of 
defense filed by the appellant, defendant below, set up 
a good defense to the cause of action below. 

We will discuss these questions of law in their in¬ 
verse order. 

I. 

The Plea and Affidavit of Defense Filed by the Appel¬ 
lant Set Up a Good Defense to the Cause of Action 
Below. 

The plea and affidavit of defense are identical. 
Thev admit the execution of the fidelitv bond, that 
loss in excess of $50,000, had been sustained by the 
Park Savings Bank through the dishonest acts of 
Stiinz, and notice of the loss had been given. The 
plea and affidavit of defense, however, deny that the 
loss was one covered by the bond, and aver that the loss 
was sustained by the Bank while it was engaged in an 
illegal and an unlawful business, namely, a general 
banking business, which under the laws of the State of 
Alabama, the state of its creation, it was unlawful 
for it to conduct after August 30, 1929; and that no 
part of such loss was sustained by the Bank while it 
was conducting the powers lawfully reserved to it by 
the Constitution and laws of Alabama. 

As evidence of the conduct by the Bank of the un¬ 
lawful business of banking the plea and affidavit of 
defense state that the Park Savings Bank was organ¬ 
ized under the laws of Alabama on August 30, 1909, 
and immediately began a general banking business in 
the District of Columbia; that the Constitution of the 
State of Alabama, Section 231 thereof, then and dur¬ 
ing the effective period of said bond in force, provides 
as follows: 


‘‘Every bank or banking company shbll be re¬ 
quired to cease all banking operatioiis within 
twenty years from the time of its organization, 
unless the time be extended by law, and promptly 
thereafter close its business; but aft(br it has 
closed its business it shall have corporate capacity 
to sue and shall be liable to suits until Jts atfairs 
and liabilities are fullv closed.”; 

that Section 3516 of the Civil Code of Lajvs of the 

State of Alabama then, and during the effective period 

of said bond in force, provides as follows: | 

Exist for five years after dissolution^y limita¬ 
tion or forfeiture for certain pur poses.-\-Cor^OT3i- 
tions whose charters expire by limit^ition and 
which are dissolved by forfeiture or by jany other 
cause, except by judicial decree, exist as bodies 
corporate for the term of five years after such 
dissolution, for the purpose of prosecuting or de¬ 
fending suits, settling their business, disposing of 
their property, and dividing their capital stock, 
but not for the purpose of continuing jheir busi¬ 
ness; and the directors shall be trustees thereof 
with full power to settle their affairs, ccillect their 
debts, sell and convey the property gmd divide 
the moneys and other property among the stock¬ 
holders, after paying its debts; and maV act under 
the by-laws of the corporation, prescribe the terms 
and conditions of the sales of the prop(jrty of the 
corporation, sue for and recover the debts and 
property of the dissolved corporation, Jn the cor¬ 
porate name; and are jointly and sevej'ally liable 
to its creditors and stockholders to the extent of 
the property which may come into their hands. 
On application to the chancellor or judge or other 
court at the principal place of business |of the cor¬ 
poration, such trustee may be continued for such 
length of time beyond such five years |as may be 
necessary for the purpose of this Section set 
forth. ”; I 
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The plea and affidavit of defense proceed to state 
that no extension of the power to conduct a banking 
business was obtained, although the Bank was warned 
prior to August 30, 1929, the date on which such power 
ex})ired, that such power would expire unless re¬ 
newed; and that, notwithstanding the expiration 
of the power in the Bank to transact a banking busi¬ 
ness, the Bank continued to exercise such power until 
March 3, 1933. 

Neither the Park Savings Bank Nor Its Directors Nor 
Anyone in Its Behalf Could Have Lawfully Carried 
on the Banking Business in the District of Colum¬ 
bia After August 30, 1929. 

Section 231 of the Constitution of Alabama pro¬ 
vides that: 

“Every bank or banking company shall be re¬ 
quired to cease all banking operations within 
twentv vears from the time of its organization, 
unless the time be extended by law, and promptly 
thereafter close its business; but after it has 
closed its business it shall have corporate capacity 
to sue and shall be liable to suits until its affairs 
and liabilities are fullv closed.’’ 

Section 3516 of the Civil Code of Alabama provides 
as follows: 

Exist for five years after dissolution hy limi¬ 
tation or forfeiture for certain purposes. —Cor¬ 
porations whose charters expire by limitation and 
which are dissolved by forfeiture or by any other 
cause, except by judicial decree, exists as bodies 
corporate for the term of five years after such 
dissolution, for the purpose of prosecuting or de¬ 
fending suits, settling their business, disposing of 
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their property, and dividing their capital stock, 
but not for the purpose of continuing tlieir busi¬ 
ness; and the directors shall be trustees thereof 
^ with full power to settle their affairs, ce^lect their 

debts, sell and convey the property and divide the 
moneys and other property among the 4tockhold- 
• ers, after paying its debts; and may ^ct under 

the by-laws of the corporation, prescribe the 
terms and conditions of the sales of the| property 
4 of the corporation, sue for and recover jthe debts 

and property of the dissolved corporatipn, in the 
corporate name; and are jointly and iseverally 
► liable to its creditors and stockholders lo the ex¬ 

tent of the property which may come Into their 
hands. On application to the ehancelloij or judge 
or other CQurt at the principal place of business 
of the cor])oration, such trustee may be jcontinued 
for such length of time bevond such five vears as 
may be necessary for the purpose of this section 
set forth. 

I 

^ ■ . .1 

The Park Savings Bank was organized ^^ugust 30, 

‘ 1909, and it is clear from the Constitution ai^d statutes 

^ of Alabama, just quoted, that the power inj the Park 

Savings Bank to transact a banking businj^ss in the 
State of Alabama or anywhere else expired j)n August 
30, 1929, and that any attempted exercise of such 
power in any place after that date was unlawful. 

The trial justice in his memorandum opinif)n (R. 28) 
held in effect that it was immaterial whether jthe power 
of the Park Savings Bank to conduct a backing busi- 
r ness had expired under the laws of Alabima, inas¬ 

much as the conduct of such banking business was not 
unlawful in the District of Columbia. Thd trial jus- 
tice misconceived the law in this respect anq is clearly 
in error. The laws of the District of Colunfbia cannot 
possibly make that lawful which is forbiddenj and made 
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unlawful by the law of the state of the creation of the 
Parks Savings Bank. The corporate powers and the 
right to do an Act or to conduct a certain business is 
limited by the law of its creation; and while it is true 
that a state can restrict some of the corporate powers 
of a foreign corporation, it can never enlarge them; 
that is to say, if under the laws of the state of its 
creation a corporation cannot do a certain thing, no 
other state can give it the power so to do. 

We should always bear in mind that this is not a 
case of a mere excess of power, that is to say, doing 
something which is not specifically granted to the 
corporation; but it involves the doing by the Park 
Savings Bank of that which was specifically prohibited 
by statute. The words ‘‘unlawful” and “illegal” prop¬ 
erly describe such an act. We proceed with a further 
observation sui^ported by abundant authority, namely, 
that if the conduct by the Park Savings Bank of a 
general banking business after August 30, 1929, was 
prohibited and unlawful under the laws of the State 
of Alabama, it was unlawful within the District of 
Columbia. 

The decisions of the Supreme Court of the United 
States settle the principle that the life and powers of 
a corporation are governed by the laws of the state 
of its creation. 

In Thomas v. West Jersey Railroad Co,, 101 U. S. 
71, 39 Law Ed. 950, we find this statement: 

“AVe take the general doctrine to be in this 
country, though there may be exceptional cases 
and some authorities to the contrary, that the 
powers of corporations organized under the legis¬ 
lative statutes are such and such only as those 
statutes confer.” 
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Perhaps the leading case on this particular! phase of 
the law is Relf v, Rundel, 103 U. S. 221, 26 Law Ed. 
337, where we find the following from the decision of 
Mr. Chief Justice White: 

No state need allow the corporations of other 
states to do business within its jurisdiction unless 
it chooses, with perhaps the exception of commer¬ 
cial corporations, but if it does without limitation 
express or implied, the corporation comejs in as it 
has been created. Every corporation necessarily 
carries its charter wherever it goes, for tjiat is the 
law of its existence. It may be restricted in the 
use of some of its powers while doing business 
away from its corporate home, but every person 
who deals wuth it anywhere is bound] to take 
notice of the provisions which have been made 
in its charter for the management and control of 
its affairs both in life and after dissolution.’’ 
(Italics ours.) 

i 

I 

It will be seen, as we have observed above, that a 
state may restrict the powers of a foreign corporation, 
but never enlarge them. | 

In the case of Ca^iada Southern Railroad Cq. v. Geh- 
hard, et ah, 109 U. S. 527, 27 Law Ed. 1020, j;he court 
said: | 

i 

‘‘A corporation ^must dwell in the plice of its 
creation, and cannot migrate to anotjier sov¬ 
ereignty’ (Bank of Augusta v. Earle, 13 Pet. 588 
(10 L. Ed. 274)), though it may do business in all 
places where its charter allows and the local laws 
do not forbid (Railroad v. Koontz, 104 U. S. 12 
(26 L. Ed. 643) ). But wherever it goes for busi¬ 
ness it carries its charter, as that is the law of its 
existence (Relf v. Rundel, 103 U. S. 226 (26 L. 
Ed. 337)) and the charter is the same abroad 
that it is at home. Whatever disabilities are placed 
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upon the corporation at home it retains abroad, 
and whatever legislative control it is subjected 
to at home must be recognized and submitted to 
by those who deal with it elsewhere. A corpora¬ 
tion of one countrv mav be excluded from busi- 
ness in another country (Paul v. Virginia, 8 Wall. 
168 (19 L. Ed. 357) ); but, if admitted, it must in 
the absence of legislation equivalent to making it 
a corporation of the latter country, be taken, botii 
bv the government and those who deal with it, 
as a. creature of the law of its own country, and 
subject to all the legislative control and direction 
that may be proi)erly exercised over it at the 
place of its creation. Such being the law, it fol¬ 
lows that every person who deals with a foreign 
corporation impliedly subjects himself to such 
laAvs of the foreign government, affecting the 
I)owers and obligations of the corporation with 
which he voluntarily contracts, as the known and 
established 2 )olicy of that government authorizes. 
To all intents and i)urposes he submits his con¬ 
tract with the corporation to such a policy of the 
foreign government, and whatever is done by that 
government in furtherance of that 2 )olicy which 
binds those in like situation with himself, who are 
subjects of the government, in respect to the op¬ 
eration and effect of their contracts with the cor¬ 
poration, will necessarily bind him. He is con¬ 
clusively presumed to have contracted witji a 
view to such laws of that government, because the 
cori)oration must of necessity be controlled by 
them, and it has no i:)ower to contract with a view 
to any other laws with which they are not in en¬ 
tire harmony. It follows, therefore, that any¬ 
thing' done at the legal home of the corporation, 
under the authority of such laws, which discharges 
it from liability there, discharges it everywhere.’’ 

In the case of Ilarris-Woodhury Lumber Co, v. Cof¬ 
fin, 179 Fed. 257, there was involved a statute of New 
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Jersey very similar to the statute of the Stite of Ala¬ 
bama, in that it provided that the corporaioii could re- 

► linquish certain of its powers but should exist for other 
purposes. We rely upon this case in another portion 
of our brief, but an excerpt from the decision in that 

' case, wherein it was claimed that the laws| of North 

Carolina should define the powers of the corporation 
instead of the laws of New Jersey where ij: was cre¬ 
ated, is appropriate. On page 266 we find [this from 
the opinion: 

corporation doing business in a ^tate other 
than the one wherein it is created, can pnly exer¬ 
cise such powers and functions as m^y be con- 

► ferred upon it by its charter, and the t|*ansaction 

of its affairs is limited strictly to the authority 
granted by the state of its creation. It is only by 
the rule of comity that it is permitted to do busi¬ 
ness in this state at all, and, when it so, it 

^ necessarily carries with it all the powei[s granted 

, in its charter. Moreover, when a question of 

power in a given instance is involved, such ques- 
^ tion must be determined by the laws of its domi¬ 

cile, and those who may have transactions with 
such corporation are subject to limitations and 
^ powers contained in its charter.^’ j 

See also Hudson River Pulp d Paper Co. v. 
‘ Warner Co., 99 Fed. 187, 39 C. C.j A. 452 

^ Coltrane v. Templeton, 106 Fed. 375, 45 C. C. 

A. 328 

Electric Light Co. v. The Citizens J^ight Co., 
123 Fed. 592 | 

London etc. Bank v. Einstein, 117 Fed. 607, 54 
r C. C. A. 663. 

^ The following is taken from FletcherEncyclopedia 

on Corporations: 
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‘^Sec.' 5818. Effect of charter provisions for 
dissolution and ivinding up of corporation. 
Every corporation necessarily carries its char¬ 
ter wherever it goes, for its charter is the law of 
its existence, and while it may be restricted to the 
use of some of its i^owers, while doing business 
away from its corporate home, every person who 
deals with it is bound to take notice of the provi¬ 
sions which have been made in its charter for the 
management and control of its affairs, both in life 
and after dissolution. * * (Italics ours) 

The Appellant (Defendant Below) is Not Estopped to 
Set Up the Defense Raised by the Plea and Affi¬ 
davit of Defense, Namely, That No One Can 
Validly Insure Himself Against Loss Resulting 
From the Doing of an Unlawful Act. 

In substance, the trial court’s memorandum opin¬ 
ion (Rec. 28) holds that as the appellant “evidently” 
knew of the nature of the business of Park Savings 
Bank, it is presumed to have entered into the con¬ 
tract of insuring the fidelity of its emi)loyees ‘‘in the 
light of the knowledge of the defendant of the nature 
of the business conducted by this plaintiff,” and there¬ 
fore is estopped to set up the defense that inasmuch 
as the business conducted by the Park Savings Bank 
was unlawful, it cannot lawfullv insure itself against 
loss arising from the conduct of such business. 

In the first place there is nothing in the record to 
support the court’s ruling that the appellant “evi- 
dentlv” knew the nature of the business transacted bv 
the Park Savings Bank; but if it did it would be im¬ 
material, because if the business was illegal and un¬ 
lawful, the Park Savings Bank could not under the 
law insure itself against loss arising from the trans- 
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acting of such business. It would be agaiilst public 
policy to permit it so to do, and the authoijities sup¬ 
porting this statement are many and substanljial, which 
authorities we will subsequently discuss at length. 

The defense set up by the appellant should not be 
confused with the defense that the charter of the cor¬ 
poration had expired; that it was a de fact(\ corpora¬ 
tion or that it had no corj^orate existence. Jfe did not 
contend heloiv, and ive do not here contend that the 
corporate existence of the Park Savings 'Bank ex¬ 
pired. From the Constitution and statutj3s of the 
State of Alabama which we have quoted above and 
from the decisions of the highest court of [ Alabama, 
and other decisions which we will shortlv Icite, it is 

*' I 

certain that the corporate life of the Part Savings 
Bank continued after August 30, 1929, for ceirtain pur¬ 
poses but the power to transact a banking! business, 
theretofore granted to it under the laws of the State 
of Alabama, ceased and determined; and noi only was 
it an excess of power to conduct a banking business 
after that date, but a violation of a direct pjrohibition, 
so much a part of the public policy of th^ State of 
Alabama that it was incorporated in its Constitution. 

AVe have no quarrel with the well settled proposi¬ 
tion nor will we attempt to answer any decisions that 
support the proposition that a person dealing with a 
corporation as an existing corporate entjty cannot 
thereafter deny its corporate existence. !As stated 
above, that proposition of law is not involved here. 
AVe are also aware that there are some de(hsions, al¬ 
though the majority are to the contrary, th^t where a 
person deals with a corporation and himsMf partici¬ 
pates in an act which is idtra vires, we cai^not there¬ 
after be heard to say that such act was ultra vires or 


18 


defend a cause of action on such gi'ound. But such a 
situation is entirely different from one where, as in 
this case, the appellant (defendant below) not only 
had no control over the plaintiff, but did not in any 
way participate in the ultra vires act, i, e. the unlaw¬ 
ful conduct of a banking business after August 30, 
1929; and if any decisions arc cited by our opponent 
in support of any such i)roposition we will not attempt 
to reply. 

As stated above, the decisions of the higher court of 
Alabama support the proposition that the Park Sav¬ 
ings Bank existed as a body corporate, with lessened 
powers, liowever, after Aug-ust 30, 1929. 

In Salt marsh v. Planters & N. Bank, 14 Ala. G68, we 
find this statement: 

“As the power to discount bills as a business 
transaction was taken awav bv the forfeiture 
from the bank the averment in the pleas that the 
bill was acquired by discount was sufficient 
prima facie to show that the transaction was un¬ 
authorized and to cast upon the bank the neces¬ 
sity of showing that the transaction came within 
the scope and design of the statutes continuing 
its existence/^ (Italics ours) 

In another case to the same effect, as follows: 

“After dissolution, the corporation existei.\m- 
der the statute for a period of five years for the 
purpose of prosecuting or defending suits, set¬ 
tling its business, disposing of its property, and 
dividing its capital stock; but not for the purpose 
of continuing its business.’^ (Italics ours) 

Forty-eighth St. Inc. Co. v. Fairfield etc., Bank, 
^ Ala. 44, 46. 

^^3 
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In Harris-Woodbury Lumber Co. v. Coffiii, 179 Fed. 
257 (affirmed by the Circuit Court of Appeals by mem¬ 
orandum decision, 187 Fed. 1005) there wa^ involved 
a Xew Jersey statute similar to the Alabania statute, 
and there, after review of many decisions. Judge Prit¬ 
chard, at page 265, held: 

‘^From the foregoing cases it will be seen that 
the courts of other states, as well as the courts of 
the United States, have held that the sections of 
the New Jersey statutes to which I ha^o referred 
provide that, notwithstanding the fac^t that the 
Governor has the right, by proclamati|on, to dis¬ 
solve a corporation of that state, so a^ to render 
it incapable of performing those functions neces¬ 
sary to the further transaction of lj)usiness in 
which such corporation may have bee^i engaged, 
yet the corporation is still kept alive fbr the pur¬ 
pose of doing those things that are essdntial to the 
final winding up of its affairs, such as transferring 
property, suing, and being sued, etc. Fjiguratively 
speaking, the right hand of the corporation, by 
which it was enabled to carrv on the business in 
which it was actively engaged, was parjalyzed com¬ 
pletely by the proclamation of the Governor; but 
its body was not affected thereby, in sj) far as the 
exercise of those functions necessary Ito the per¬ 
formance of the acts incident to closing out and 
winding up its affairs were concerned.?’ 

i 

I 

We take it that counsel for the receiver not con¬ 
tend that the corporate existence of the P^rk Savings 
Bank ended on August 30, 1929, and that it became a 
de facto corporation after that time. We believe that 
the counsel for the receiver will agree witl^ us that the 
corporation existed, but that its power to 4o a banking 
business was terminated on the above menitioned date. 

I 
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This is clear from the decision of Mr. Justice Adkins 
in the case of Thompson et al vs. Park Savings Bank, 
et al, found at page 511 of Volume 62 of the Washing¬ 
ton Law Reporter, where on page 513 the learned Jus¬ 
tice recounts a colloquy between counsel on this very 
question, part of which is as follows: 

“Counsel for the receiver (the appellee in this 
case) said: 

‘This corporation did not die. It lived. It 

lived with limited powers.^ ’’ 

If the contract of fidelitv insurance between the 
American Surety Company and Park Savings Bank is 
to have any validity it must be taken to have applied 
solely to the exercise of those powers which the bank 
under the laws of Alabama lawfully retained, and not 
to that power which was expressly forbidden by the 
laws of Alabama. From the record in this case, that 
is to sav, asi disclosed bv the Declaration and Particu- 
lars of Demand, the assets of the Park Savings Bank, 
subject to administration, were considerable, at least 
$1,500,000; and not only would it have been usual and 
natural, but it would have been good and careful busi¬ 
ness policy for those in charge of the corporation, 
whose powers to do a banking business had expired, 
but whose other powers had remained, to procure fidel¬ 
ity insurance to insure the corporation, its depositors, 
creditors and stockholders against loss from dishonest 
conduct and other defalcations of its employees in car¬ 
rying out its lawfully reserved powers. Certainly the 
bank had the power to enter into a contract of fidelity 
insurance for that purpose. Whether or not it did 
enter into such a contract is immaterial, since it could 
not lawfully insure itself against loss resulting from 
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I 


the doing of that which was expressly forbiilden by the 
law of the State of its creation. | 

I 

The Appellant Entered Into the Contract pf Fidelity 
Insurance with the Park Savings Baink in the 
Light of the Laws of the State of Alabama and 
Not in the Light of Its Possible Knowledge of the 
Nature of the Business Actually Transacted by 
the Bank, as Held by the Trial Justice. I 

! 

As a matter of law, it was the duty of thej American 
Surety Company, when it dealt with the Pai-k Savings 
Bank in issuing the policy of fidelity insurance, to ac¬ 
quaint itself with the extent of its corporate existence 
and powers, and in law it was presumed to know the 
extent of its corporate existence and powers.j Whether 
the officers of the American Surety Company did so 
acquaint themselves is beside the question, because the 
law imposes such a duty and in law they di(^ have no¬ 
tice of such corporate existence and power^. And as 
a further statement of law, the contract of fidelity in¬ 
surance between the American Surety Con|pany and 
the Park Savings Bank was in contemplation of the 
extent and limits of the corporate existence I and pow¬ 
ers and the American Surety Company had |a right to 
assume in law that the Park Savings Bank enuring the 
continuation of the contract of insurance wojuld do no 
unla^vful act or exercise any power not gra^ited to it 
by the laws of Alabama, or would cease the ejxercise of 
any power, theretofore lawful, when the saipe should 
become unlawful. As was aptly said by Juc^ge Allen 
in State v. Pennoch, 60 N. Y. 421, 425: 

‘^The appellant, in becoming surety upon the 
official bond of the supervisor, must be jsupposed 


to have known the law and the limit and extent of 
the liability which was assumed.” 


The Supreme Court of the United States in Canada 
Southern Railroad Co, v. Gehhard, et al, supra, held 
that anyone dealing- with a corporation is “conclu¬ 
sively presumed to have contracted with a view to such 
laws of that government (the state of its creation), 
because the corporation must of necessity be controlled 
by them, and it has no power to contract with a view to 

aiiv other laws with which thev are not in entire har- 

♦ ♦ 

mony.” This is quite different and at variance with 
the slalement of the trial justice that “the contract in 
question was entered into between the parties in the 
light of the knowledge by the defendant of the nature 
of the business conducted by the plaintitf,” and with 
the statement of the trial justice that the liability of 
the appellant should be determined by the laws of the 
District of Columbia. In Relf v, Rundel, supra, the 
court there held, with respect of persons dealing with 
corporations, that “every jierson who deals with it 
everywhere is bound to take notice of the provisions 
which have been made in its charter for the manage¬ 
ment and control of its alfairs both in life and after 
dissolution.” 


The Park Savings Bank Could Not Lawfully Enter 
Into a Contract of Insurance to Insure Itself 
Against Loss Sustained by It in the Operation of 
a Banking Business, and Such Contract Gives No 
Right'of Recovery to a Receiver of that Bank. 

In a very old case, Bartlett v. Vinor, Carthew 253, 
Lord Chief Justice Holt laid down the rule that: 
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‘‘Every contract made for or about a|ny matter 
or tiling wliicli is prohibited and mad(^ unlawful 
by any statute is a void contract, 

I 

The above principle is as vital today as it ]was when 
announced by Holt, and it is upon this prii^ciple that 
we base our defense. | 

In the case of Blair v. Perpetual I'lisurclnce Cow- 
pany^ 10 Mo. 559, a suit was brought in tile Circuit 
Court in St. Louis to recover on a bond given for the 
faithful performance by an officer or employee of sucli 
duties as should be designated by the Board j of Direc¬ 
tors of the plaintiff corporation. The agent llefaulted 
for about $3,000. The surety filed a plea ii:^ which it 
was alleged that the plaintiff corporation wa^ engaged 
in banking business while not authorized so to do bv 
its charter. The plaintiff demurred to the plea, the 
demurrer was sustained and a judgment entered for 
the plaintiff in the sum of $2,000, the amount of the 
bond. The case was aiipealed to the Supreijne Court 
of ^Missouri and the judgment of the lower ciourt was 
reversed. The appellate court cited Miller v.\Stewart, 
9 Wheat. 702, to support the proposition that tlie surety 
had a right to stand upon the very terms of its con¬ 
tract, and stated: ' 

“When Blair was solicited to become the surety 
of Homans, he would naturally look to the charter 
of the plaintiff, in order to ascertain the extent 
and nature of the powers which it could exercise. 
These would inform him of the character of the 
obligation he was contracting. * * * Ap under¬ 
taking for the fidelity of another as agept for a 
corporation is limited to such acts as the porpora- 
tion, by its charter, may lawfully require kn agent 
to perform. The liability of the surety coluld only 


I 
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attach \vhilst the ag*ent was employed in the dis¬ 
charge'of duties which the charter gave it a right 
to impose.” 

The Court also cited the case of Dedham Bank v. 
Chickering', 4 Pick. 314, which involved the liability of 
a surety on a fidelity bond. In the last mentioned case 
the statute prohibited the issuance of certain bills. The 
employee’s defalcation occurred while he was acting 
as agent in the unlawful traffic; the Court held that the 
surety was not responsible for the fidelity of the cashier 
ill that respect. 

The case of Blair v, Perpofnal In.durance Com pang, 
supra, has been interpreted by Brandt, well known au¬ 
thority, ill his ^'Suretyship and Guaranty^\ Vol. 1, 3d. 
ed. p. 826, Sec. 436, as follows: 

“The bond of an agent of a life insurance com¬ 
pany was conditioned for the faithful jierformance 
by him of all the duties of his appointment as the 
same shall be prescribed by the Board of Direc¬ 
tors, and that he should account for siicli money 
as should come to his hands bv virtue of such of- 
fice. The company in connection with its business 
engaged in banking, which by its charter it liad 
no right to do, and the agent received money in 
the banking branch of the business and made de¬ 
fault. Held, the surety on the bond was not liable 
for such default. The surety had a right to sup¬ 
pose that nothing would be done which the charter 
did not permit.” 

In the case of McCanna ct Fraser Co. v. Citizens 
Trust <C Surety Company, 76 Fed. 420, McCanna (Ji 
Fraser Com])any contemplating opening a business in 
Philadelphia, employed one Kennedy as its manager 
and the Citizens Trust & Surety Company gave a bond 
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to McCanna & Fraser Company guaranteeing’ the hon¬ 
esty and fidelity of Kennedy. Under the laW, of Penn¬ 
sylvania, a foreign corporation doing- business^ in Penn¬ 
sylvania had to file certain documents and coi^ply with 
certain requirements, which was not done by E\IcCanna 
& Fraser Company, so that the operation of t'leir busi¬ 
ness in Pennsylvania was unlawful. Kennedy de¬ 
faulted and suit was instituted on the bond, 't’lie lower 
court exonerated the surety company, and, 6ii appeal 
to the Circuit Court of Ajopeals, Third Circuit, that 
court sustained the judgment of the lower c0urt and, 
among other things, said: I 

I 

‘^It will be observed that the court in its con¬ 
struction adopts the principles of the case of 
Thorne v. Insurance Co., in which it was held that, 
when a foreign insurance company has kiot com¬ 
plied with the act under which alone it i^ author¬ 
ized to transact business in Pennsylvanjia, there 
can be no recovery by the company upo^i a bond 
given by its agent, with sureties, conditioned for 
paying over moneys of the company received by 
him. Johnson v. Hulings, 103 Pa. St. 4j98, is to 
the same effect. Thus it results that the\ baud in 
suit must he regarded as taken to prqtect the 
plaintiff ivliile engaged in prosecuting its business 
in violation of laiv. It is substantially a contract 
to protect the plaintiff against loss ivhile engaged 
in violating the laiv. It requires no argiinient to 
demonstrate that such a contract is invalid. The 
point made by the plaintiff’s counsel that inasmuch 
as the appointment of the agent was la-jvful the 
bond taken as security for his conduct is not liable 
to the objection urged, is ingenious, but is not 
sound. The conduct contemplated relatels to his 
prosecution of the unlawful business stated. It 
is true that the defendant may not have kiiown or 
supposed that the business would be unctertaken 

I 

I 

I 
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without compliance with the statute. It is imma ¬ 
terial, however, what the defendant’s understand¬ 
ing was in this respect.” (Italics ours.) 

We think that the kevnote of the whole case is ex- 
pressed in that portion of the foregoing* decision which 
we italicized. To express it differently, no one can 
insure himself against loss resulting from an unlawful 
act. 

In Boylston Bottling Co. v. O^Neill, 231 Mass. 43S; 
121 N. E. 411; 2 A. L. R. 902, the Boylston Bottling 
Company was engaged in the sale of intoxicating liquor 
in a territory, part of which permitted the sale of in¬ 
toxicating liquor and part of which did not permit sucii 
sale. It employed O’Neill in the sale and collection of 
the proceeds of the sale of the liquor and a bond was 
given by O’Neill with surety guaranteeing the accounts 
and collections of O’Neill. O’Neill having defaulted, 
suit was brought upon the bond, and in the lower court 
resulted in a verdict for the iffaintiff. The case was 
appealed to the Supreme Judicial Court of Massa¬ 
chusetts and decided on January 2, 1919. The appel¬ 
late court reversed the lower court and held among 
other things: 

‘‘The objection which the plaintiff' has to meet, 
is tliat O’Neill was employed, for a single sum, in 
part ‘to deliver intoxicating liquor sold by it (the 
plaintiff) * * * in Brookline’, and that, that 

part of the employment being illegal and the con¬ 
sideration being single the whole contract is void.” 

The Court concludes its opinion as follows: “The 
result is that the order dismissing the report must be 
reversed and judg*ment entered for the surety.'' 

In the case of McCanna <& Fraser Co. v. Citizens 
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Trust S Surety Company, supra, the Circuit Court of 
Appeals cites with approval Thorne v. Insurance Com¬ 
pany, which is reported in SO remi. St. 15;j21 Am. Rej). 
92. In that case the Travelers Insurancfe Company, 
in the employment of an ag*ent for whoiii the fidelity 
was given, did not comply strictly with th^ laws of the 
State of Pennsylvania either with respect io domestica¬ 
tion in Pennsylvania or the appointment of the agent. 
The agent defaulted and suit was brought on the bond. 
Referring to the sureties the Court stateci: 

“They have done nothing to estojl their show¬ 
ing the whole character of the con^jideration on 
which the bond rests. Still further tlje defendants 
in error did not seek to recover bV giving the 
bond in evidence. They went furthef and opened 
up the whole transaction between thbniselves and 
Thorne. AVithout the aid of that treinsaction, the 
company had no case. If the transaction was 
illegal, then the corporation itself showed it had 
broken the law and that it could not t*ecover with 


out the aid of the illegal consider; 
prohibited by statute/^ 


tion —of one 


In order for 


We have such a situation in this case. 

I 

the plaintiff to make out a case it must $how that the 
allegations of the declaration and affidavit of merit are 
true; that the Park Savings Bank was engaged on June 
15, 1931, the date of the bond, and thereafter in illegal 
transactions or in illegal business, to use! the language 
of the Pennsylvania Court in the Thorfae case “one 
prohibited by statute”. i 

It will be seen that the Thorne case hafe received ap¬ 
proval by the Circuit Court of Appeals in McCanna (it 
Fraser Co. v. Citizens Trust dt Surety Company. The 
Thorne case, as well as the McCanna <& \Fraser Co. v. 
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Citizens Trust Surety Company case was cited with 
approval in later Federal cases: 

Fidelity <& Deposit Co. v. Moshier, 151 Fed. 806. 

Pittsburgh Construction Co. v. West side Belt 
R. R. Co., 154 Fed. 928. 

In the former case {Fidelity <& Deposit Co. v. 
Moshier) the Court had this to say concerning the 
surety’s obligation: 

<4* * * Consequently the surety’s obligation 
and undertaking to the one for whose benefit the 
bond was given, the obligee, was to answer to him 
for the default of one engaged in doing business 
at his request, which was being done in violation 
of law. Here the obligor in the bond was violating 
the law in carrying on the business as it was being 
done and in the manner it was agreed it should 
be done; and these persons for whose benefit and 
protection the bond was given were jjarties to and 
had assented to this illegal performance or non¬ 
performance of the duties of the trust. It is im¬ 
material that the acts done and which it was agreed 
should be done did not constitute crimes. It is 
all sufficient that they were illegal acts. In Thorne 
V. Insurance Company, 80 Pa. 15, 21 Am. Pop. 89, 
the agent of the company gave to it a bond, with 
sureties, conditioned for the payment to it of its 
moneys collected by him, such agent. The com¬ 
pany, a foreign insurance company, had not com¬ 
plied with the provisions of the statutes, a com¬ 
pliance with which was a condition precedent to its 
doing business in the state. It was made illegal 
for such a corporation to do business in the state 
without complying with such conditions. Held 
there could be no recovery on the bond. ’ ’ 
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In the latter case (Pittsburgh Construdion Co. v. 
West side Belt R. R. Co.) the law is set forth as fol¬ 
lows : 

‘ ‘ The suit here is against the sureties of the con¬ 
tractor, and the illegal contract the basis of the 
action. As the plaintiff must rely up0n its void 
contract to recover, the action must jfail. The 
test as to whether the action is grounded upon the 
void contract depends upon whether it requires 
the aid of an illegal transaction to establish the 
case, and, if it be necessary to prove the illegal 
contract in order to maintain the action, the courts 
will not enforce it, nor will thev er.force anv 
alleged rights springing from such agreements. 
Johnson v. Hulings, supra; McMullen y. Hoffman, 
174 U. S. 639, 19^Sup. Ct. 839, 43 L. Eji. 1117. 

For the reasons stated, the judgment non ob¬ 
stante veredicto entered by the Circuit Court is 
affirmed. ’ ^ l 

I 

! 

In Massachusetts Bonding <& Insurance Company v. 
Gottlieb (Tex.), 15 S. W. (2nd Ser.) 1020, it appeared 
that Gottlieb and others employed a salesraan to sell 
goods by a gambling device in the nature of a lottery 
through merchants, which was illegal undeil the Penal 
Code of Texas. A fidelity bond was issued % the Mas¬ 
sachusetts Bonding & Insurance Company to insure 
that the salesman would turn over the proceeds of the 
sales to his employers. The salesman eml^ezzled the 
proceeds of the sales, and suit was instituted on the 
fidelity bond. The highest court of Texas denied the 
right to tlie insured to recover under the bond, the 
court saying: 

I 

‘‘We are unwilling to sanction the doctrine that 
a person, knowingly engaging in an unlawful en¬ 
terprise, may secure himself against! loss occa- 


sioned bv the act of his in carrying' ont anv 

part of sucli illegal niidertaking. ” 


Xowliere in the record does it appear tliat the Ameri¬ 
can Surety Coniijany kiidw that the Park Savings Bank 

i 

was engaged in the illegal conduct of a banking busi¬ 
ness. It would not, however, make any difference if 
the Surety Comi)any had known that the Park Savings 
Bank was conducting a banking business, because, as 
Judge Holt had said in Bartlett v. Piwor, supra: 


“Everv contract made Tor or about anv matter 
or thing which is prohibited and made unlawful 

bv anv statute is a void contract. * * 

» * 


And"so in McCainia cO Fraser Co. t*. Citizens Trust 
d' Surety Company, supra, the court said concerning 
the probable notice to the surety: 

“It is immaterial, however, what the defendant's 
understanding was in this respect.” 


And in' Blair r. Perpetual Insurance Company, 
supra, it appears that the cashier for whose fidelity the 
bond was given acted openly. 

In a well considered case in Pennsylvania, Bensinger 
V. lyrcnn, ct al., assignee, 100 Pa. St. 500, the fact of 
notice was considered by the court. An unincorporated 
association was formed for the conduct of a banking 
business and employed a cashier and obtained a bond 
for his faithful conduct with several of the associates 
as sureties. It was contemplated that the association 
would be incorporated. A corporation was actually or- 
g'anized bv the associates with the same name as the 
association, but with power only to do an insurance 
and trust business, the banking business being ex¬ 
pressly forbidden. However, the corporation did carry 
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on a banking business, and default having b^en com¬ 
mitted by the cashier, suit was instituted on tke bond. 
The Supreme Court of Pennsylvania, in exonerating 
the sureties, decided that the two bodies, the| associa¬ 
tion and the corporation, were not the same, aijid there¬ 
fore stated ‘ ‘ nor will we remark the conduct of the cor¬ 
poration in unlawfully conducting a banking business, 
for that is unnecessary for the determination df the de¬ 
fendants liability.’’ I 

However, with respect to notice to the sufdties who 
were also directors of the corporation, the cdurt had 
this to say: j 

‘ ‘ Though some of the sureties on the bopd after¬ 
ward actually engaged in procuring that charter 
and participated in the abuse, there is no jevidence 
of their consent that the bond should be held for 
any other purpose than appears on jits face. 
Knowledge and participation of that kind did not 
change the bond. The corporation which |was con¬ 
templated, was for the purpose named iji the ar¬ 
ticles of association. 

* * There was no new deliverv to the cor- 
poration, and it is immaterial whether both par¬ 
ties, or either, supposed it continued as a security. 
Silence of the sureties did not mislead the direc¬ 
tors. The sureties were not bound at their peril 
to give notice to the corporation; it had the same 
knowledge as thev.” I 

tlZ? w I 

I 

It is interesting to note that in the case oi\Boylston 
Bottling Co. v. O'Neill, supra, O’Neill, the su[i*ety, and 
the defendant in the suit on the bond, was tint default¬ 
ing employee and the one who actually transacted the 
illegal business for his principal, and therefcjre of ne¬ 
cessity had notice of the character of the unla^Tul busi¬ 
ness conducted by the obligee under the bond; but the 
Massachusetts court denied the right to the ^bligee. 
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II. 


John F. Moran, Receiver, Park Savings Bank, is Not 
the Proper Party Plaintiff. 


The appellant, defendant below, seasonably raised 
the question of the propriety of the suit by the Re¬ 
ceiver of the Park Savings Bank by filing its plea in 
abatement (Rec. 15, 16, 17). A demurrer was filed to 
the plea ih abatement and sustained. Thereupon the 
ap})ellant filed its plea, but saved the right to object 
to the bringing of the suit by the Receiver (Rec. 22). 

By })Ieading to the declaration the appellant did not 
waive its right to contend on appeal that this suit 
should not have been brought bv the Receiver. 


I 


4 


Ilarkness r. Ilijdej 98 U. S., 4/6; 28 L 
M. Cent. Ry. v. Pinkney, 149 U. S. 194; 
699. 

Sou. Pac. Co. V. Denf.on, 146 U. S. 202; 
942. 


. ed. 237. 
37 L. ed. 

36 L. ed. 
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The Park Savings Bank was organized under the 
laws of the State of Alabama and under the provisions ^ 

of Section 3516 of the Civil Code of Laws of that State 
it provides that after the period of twenty years from 
the date of organization of a banking corporation it y 

shall cease its banking operation, but shall exist as a 
body corporate for a term of five years for the prose¬ 
cuting and defending suits, settling its business, dis- 
posing of its property and dividing its capital stock, 
and that “the directors shall be trustees thereof with ^ 

full power to settle their affairs, collect their debts, sell 
and convey the property and divide the moneys and 
other i)roperty among the stockholders after paying its r 

debts.” 






In the case of Rdf v, Riindle, 103 U. S. 222\; 26 Law 
Ed. 337, it was provided by the laws of Missouri that 
upon dissolution of a life insurance comi)an^ the su¬ 
perintendent of insurance would become vested with 
all of its property which it would hold and dispose of 
the same for the use and benefit of its creditors and 
policyholders and other persons interested in its assets. 
The Life Association of America was incorpot'ated un¬ 


business 
as to the 


der the laws of the State of Missouri and did 
in the state of Louisiana. The question arose 
authority of Relf to represent the insurance jcompany 
in Missouri and the corporation was dissolved when 
the question arose. The Siq^reme Court, thrbugh Mr. 
Chief Justice Waite, in its opinion, among other 
things, said: 

“Keif is not an officer of the Missouri state 
court, but the person designated by huv to take the 
property of any dissolved life insurance corpora¬ 
tion of that State, and hold and dispose of it in 
trust for the use and benefit of creditors, and other 
parties interested. The law which clothed him 
with this trust was, in legal effect, pa^t of the 
charter of the corporation. He was the statutory 
successor of the corporation for the purpose of 
winding up its affairs. As such he represents the 
corporation at all times and places in alf matters 
connected with his trust. He is the trustee of an 
express trust, with all the rights which! properly 
belong to such a position. He is an officjer of the 
State, and as such represents the State ib its sov¬ 
ereignty while performing its public dijities con¬ 
nected with the winding up of the affairs of one of 
its insolvent and dissolved corporations. His au¬ 
thority does not come from the decree of the court, 
but from the statute. He appeared in touisiana 
not by virtue of any appointment from ihe court, 
but as the statutory successor of a col*poration 
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which tjie court had in a legitimate way dissolved 
and put out of existence. He was in fact, the cor¬ 
poration itself for all the purposes of winding up 
its affairs. 

See also Harris v. Woodbury Lumber Co. v. Coffin^ 
supra. 

Considering the claim of the Park Savings Bank 
upon American Surety Comi^any as an asset, it had no 
situs in the District of Columbia and hence no need ex¬ 
isted for the appointment of receiver here in so far as 
such asset is concerned. The fact that the Park Savings 
Bank conducted a banking business in the District of 
Columbia does not give such asset a situs here. Under 
the better rule its situs is the State of New York, the 
domicile of the ai)pellant American Surety Company. 
Under some decisions it might have a situs in Alabama, 
the domicile of the Park Savings Bank, but it could 
never have a situs here. Minor’s Conflict of Laws, 
Sec. 106, p. 234, sec. 121, pages 274, 275, 276, 277. 

CONCLUSION. 

In conclusion we contend (1) that the facts and cir¬ 
cumstances set up in the plea and affidavit of defense 
constitute a valid defense to the cause of action below; 
and (2) that this suit is not properly brought by the 
Receiver of Park Savings Bank. 

Respectfully submitted, 

Chas. a. Douglas, 

Jo. V. Morgan, 

Counsel for Appellant. 

Douglas, Obear, Morgan & Campbell, 

Of Counsel. 
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IN THE UNITED STATES 

Court of Appeals 
for the District of Coin 

APRIL TERM, 1934 
No. 6231 


ihia 


American Surety Company of NEWj York, 

Appellant, 

vs, I 

John F. Moran, Receiver, Park Savings Bank, 

I Appellee, 


BRIEF OF APPELLEE 


STATEMENT OF CASE , 

The appellant has correctly set forth th^ matters to 
be considered by the court in its statement iof the case. 

FACTS i 

I 

I 

The material facts may be summarizedjas follows: 
The Receiver of the insolvent Park Savings Bank, an 
Alabama corporation, with its principal an(j only place 
of business in the District of Columbia, suecj the Ameri¬ 
can Surety Company, a New York corppration, for 
losses aggregating $50,000.00 suffered through dis¬ 
honest acts of the bank’s employees, alleging said losses 
were covered by the Surety Company’s indemnifying 
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banker’s blanket bond, executed June 15, 1931, which 
bond was in full force and effect during the period 
said losses were sustained. The company defended on 
two grounds, (1) that the Receiver was not the proper 
party plaintiff, and (2) that the admitted losses sus¬ 
tained by the bank were not covered by the bond since 
such losses were sustained by reason of dishonest acts 
of one of the bank’s officers while the bank was conduct¬ 
ing a business not lawfully reserved to it under the 
Alabama laws. Judgment was entered against the 
Surety Company upon the pleadings. 

ISSUES INVOLVED 

(1) Was it against public policy, illegal or unlawful 
for the Park Savings Bank to conduct a banking busi¬ 
ness in the District of Columbia subsequent to August 
30, 1929? 

(2) Was the bond contract, in and of itself, illegal, 
unlawful or ultra vires as to either the Surety Company 
or the bank? 

(3) Is the appellant estopped to assert that subse¬ 
quent to August 30, 1929, the business of banking was 
ultra vires of the bank’s lawfully reserved powers? 

(4) Is the Receiver the proper party to maintain the 
action? 


SUMMARY OF ARGUMENT 

(1) The appellee relies strictly upon the terms of 
the bond, consequently the defense interposed is irrele¬ 
vant. The entire argument of appellant is based upon 
a question outside of the conditions of the contract. 
There is nothing in the bond limiting the right of re- 
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covery to losses sustained while the bank wag' engaged 
in carrying on the business of banking. Whether the 
funds wrongfully misappropriated by the bajnk officj*" 
were held by the bank in its own right, or as bailee', 
trustee, or agent, and whether or not the injured was 
liable therefor, the Surety Company was bou^d to pay 
the loss sustained under the express provisions of Sec- 

I 

tion 1 of said bond. | 

(2) The bond was executed in favor of fhe “Park 
Savings Bank” (R. pp. 2, 7); under the applicable Dis¬ 
trict of Columbia laws the directors could nave law¬ 
fully engaged in the business of banking in tlje District 
of Columbia subsequent to August 30, 1929, is a corpo¬ 
ration, as co-partners, as trustees or as individuals. See 
Sections 26T300, inclusive, and Sections 3^1-375, in¬ 
clusive, Title 5, Corporations, 1929 Code of Laws for 
the District of Columbia. 

I 

(3) The bond contract in itself was not [unlawful; 
further, an act, such as carrying on the business of bank¬ 
ing, may be ultra vires yet not unlawful; at most the 
conduct of a banking business by the Paijk Savings 
Bank, subsequent to August 30, 1929, was i^ltra vires, 
in which situation the Surety Company, paving ac¬ 
cepted the bank’s application, issued its indemnifying 
bond, received and accepted payment of thel premiums 
due thereunder, and admitted the existence and amount 
of the loss sustained, is estopped to assert that the busi¬ 
ness in which the bank was engaged when tjie loss was 
suffered was ultra vires of its powers. National Bank 
v. Mathews^ 98 U. S. 621; Gold Mining v. Na¬ 
tional Bank^ 96 U. S. 640; Whitney v. V^yman^ 101 
U. S. 392. The appellant, to exempt itself ^rom liabil- 
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ity, attempts to usurp powers vested solely in the sov¬ 
ereign. Compare Hight V. Richmond Park Improve¬ 
ment Co., 47 App. D. C. 518; Washington Gas Light 
Co. V. Dann, 70 Fed. (2nd) 746 (D. C. App. decided 
April 2, 1934) ; Fritts V. Palmer., 132 U. S. 282. 

(4) The equities favor the bank’s Receiver; the de¬ 
fense interposed is not only purely technical, it is un¬ 
conscionable. The affidavit of defense and plea admit 
the execution of the bond, the existence, notice and 
proof of loss sustained in excess of $50,000.00, (while 
the bond so executed was in full force and effect) 
and a refusal to pay said loss; the defense is that the 
loss was sustained in connection with the exercise of 
powers not lawfully reserved to the bank under the 
Alabama laws; as such the affidavit of defense and plea 
do not deny the facts, (or knowledge of the fact that the 
Park Savings Bank was conducting a banking business 
at the time of the execution of the surety’s contract of 
indemnification and for which said bond was written,) 
from which'it results that the affidavit fails to show a 
sufficient defense to the cause of action alleged in the 
declaration. Law Rule 73, Supreme Court, District of 
Columbia. 

(5) The statutory Receiver, appointed by the Comp¬ 
troller of the Currency, has the sole and exclusive right 
to bring and maintain this action as he represents the 
bank, its stockholders and creditors. Case V. Terrell, 11 
Wallace 199, 20 Law Ed. 134; and his appointment 
under an act of Congress divests all other officers and 
authorities of their power and authority. Sections 
298, 300, (a^ amended) 300 a, (Supplement I) Title 5, 
Corporations, 1929 Code of Law, D. of C.; Davis 
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V. Elmira Savings Bank, 161 U. S. ^5; Cook 
County National Bank V. U, 5., 107 Tj. S. 445; 
Washington National Bank V. Eckels^ 57 Fed. 870; 
United States National Bank V. Pole^ 2 Fed. ^upp. 153; 
Liberty National Bank V. McIntosh^ 16 Fed. (2nd) 
906; Lyons V. Bank of Discount^ 154 Fed. 391; Cadle V. 
Baker^ 20 Wallace 650; Moss V. Goodharl^ 209 Fed. 
102; Cockrill V. Abeles^ 86 Fed. 505; Bailey \v, Mosher^ 
63 Fed. 488; Kennedy V. Gibson^ 8 Wallace| 498. 

ARGUMENT j 

THE CONDUCT OF A BANKING BUSINESS IN THE 
DISTRICT OF COLUMBIA BY THE PARKl SAVINGS 
BANK, SUBSEQUENT TO AUGUST 30, 1929, WAS 
NOT AGAINST PUBLIC POLICY AND WAS NOT 
PROHIBITED BY THE LAWS OF THE DISTRICT 

OF COLUMBIA. | 

The appellee relies strictly upon the terms of the 
bond as the basis for his right of recovery. | The bond 
indemnifies the “Park Savings Bank” against direct 
loss, sustained while the bond was in force ^d discov¬ 
ered, of any money or securities or both, i4 which the 
Park Savings Bank had a pecuniary interest, or which 
it held as collateral, or as bailee, trustee, oi] agent, and 
whether or not said Park Savings Bank { was liable 
therefor, in an amount not exceeding $50,000-00. There 
is nothing in the terms of the bond requiring recovery 
for losses to be based upon dishonest acts of officers or 
employees while the bank was engaged in the banking 
business. And in the taking of money incident to con¬ 
ducting a banking business ultra vires of iti powers the 
bank was nevertheless liable to the persons who parted 


with their money upon the faith of the alleged deposit 
made with the bank. The bank could have lawfully 
bonded itself against losses arising while engaged in 
liquidation and the Surety Company could have law¬ 
fully executed such a bond and become liable there¬ 
under. The fact that the bank was or was not engaged 
in a business ultra vires of its lawfully reserved powers, 
upon consideration of the character of the provisions 
of the bond, is immaterial as a defense to the admitted 
allegations of loss. The matter is concluded by appel¬ 
lant’s own contract and appellant is estopped to contest 
not only the execution, validity and legality of its con¬ 
tract of indemnification but also, (performance of its 
conditions having been consummated,) of the character 
of the business in which appellee was engaged when the 
loss occurred. 

Prior to March 4, 1933, the stockholders and/or 
directors and/or officers of the Park Savings Bank 
could lawfully have carried on a banking business in 
the District of Columbia as (1) individuals, (2) co¬ 
partners, (3) trustees, and (4) by virtue of a corporate 
existence, inasmuch as there is nothing in any Act of 
Congress prior to March 4, 1933, which prevents any 
of the foregoing groups from legally carrying on and 
maintaining a banking business in the District of Co¬ 
lumbia. 

The Code of Laws for the District of Columbia, 
prior to March 4, 1933, dealt with the organization of 
banking corporations and trust companies under Sec¬ 
tions 261 to 300, inclusive, and Sections 341 to 375, in¬ 
clusive, of Title 5, Corporations, of the 1929 Code of 
Laws for the District of Columbia, which provisions 
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contain no prohibition against the Park Savings Bank, 
and/or its stockholders, and/or its directors, and/or 
its officers, either in a corporate, individual, or any 
other capacity, from doing and maintaining la banking 
business in the District of Columbia. * 

Section 298, Title S, Corporations, of the |l929 Code 
of La^vs for the District of Columbia provides that all 
savings banks or savings companies, or trust 4ompanies, 
or other banking institutions, organized undjer author¬ 
ity of an Act of Congress to do business in tpe District 
of Columbia or organized by virtue of the l^ws of any 
states of the Union, and having an office pr banking 
house located in the District of Columbia [where de¬ 
posits or savings are received are under the supervision 
of the Comptroller of the Currency, but such provisions 
are specifically limited to the powers of examina¬ 
tion and liquidation as in the case of Natiohal Banks, 
without reference to the organization of b^nks other 
than National Banking Associations, which latter are 
incorporated under the provisions of the National 
Bank Act. | 

It is respectfully urged that, in the abseiice of any 
illegality in either tlic execution of the bond u pon which 
the action is brought, or in the conducting o^ a banking 
business in the District of Columbia under the firm 
name and style of ‘‘Park Savings Bank,” aijid further, 
since the parties conducting such banking business 
could have so conducted it legally as indivjiduals, co- 

I ' 

partners, trustees, or a corporation, in whi(|h capacity 
(carrying on and maintaining a banking business) said 
surety company dealt with said bank, the defense here 
asserted is irrelevant and immaterial to the cause of 

i 

7 I 
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action stated in plaintiff’s declaration. It does not 
seem important that the Alabama laws became applica¬ 
ble and did or did not effect a certain legal result by 
reason of the failure of the directors of the bank to take 
active steps to continue the corporate existence of the 
bank. The situation is that the Park Savings Bank, 
while actually carrying on a banking business under 
that name, applied for and received a banker’s blanket 
bond guaranteeing the fidelity of the officers of the 
bank; that in conformity with the indemnification 
agreement it paid its annual premiums to the Surety 
Company; that losses in an amount exceeding the full 
coverage of the bond were actually sustained by the 
bank, and all provisions with respect to notice and proof 
of claim have been fulfilled. The contract is fully 
executed, and all that remains is for the defendant to 
pay the amount of loss. Irrespective of the doctrine 
of estoppel, which appears to be a proper doctrine to 
be invoked in the case, it would seem that a failure 
to hold the surety company liable for the benefit of 
depositors and creditors of the bank would represent 
a violation of the plainest principles of reason and 
justice. 

n. 

THE CONTRACT OF INDEMNIFICATION FOR THE 
BENEFIT OF THE BANK WAS LEGAL AND LAW¬ 
FUL AS TO BOTH PARTIES TO SAID CONTRACT; 
THE ACTS COMPLAINED OF WERE MERELY UL¬ 
TRA VIRES, EVEN UNDER THE ALABAMA LAW, 
BECAUSE THEY WERE MALUM PROHIBITUM 
ONLY, AND THE SURETY COMPANY IS ES¬ 
TOPPED TO ASSERT THE DEFENSE OF ULTRA 
VIRES EXERCISE OF CORPORATE POWERS. 
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An analysis of the appellant’s brief show^ the cases 
relied upon fall into two classes, (1) cases dealing with 
contracts which are in themselves beyond the corpo¬ 
rate powers and (2) those cases where the contract, 
while in itself not illegal, wrongful or ultra *i^ires (such 
as a contract for a bond), yet the business in I which the 
corporation securing the bond is engaged isl unlawful, 
i.e., prohibited by the law of the state in which the 
corporation is attempting to carry on such business, 

I 

In the case here presented the indemnifying bond 
was neither ultra vires nor unlawful with I respect to 
either the Surety Company or the Bank in t|iat there is 
nothing in either the laws of the state of i^labama or 
the District of Columbia which would hav^ prevented 
the bank from bonding itself against loss sijistained by 
reason of dishonest acts of its officers and lemployees. 
It is equally clear that under the laws of t|he District 
of Columbia it was neither malum prohibitum nor 
malum in se for the Park Savings Bank t(^ engage in 
a banking business from 1929 to the date thie bank sus¬ 
pended its operations and closed its doors. Inasmuch 
as the business of banking is neither inimoral nor 
against public policy, the conduct of a bahking busi¬ 
ness by the Park Savings Bank, even under ,the laws of 
the state of Alabama, at most would have been malum 
prohibitum. The above reasoning discloses that as to 
the application for, granting, execution a^id delivery 
of the bond it was neither ultra vires^ illtgal or un¬ 
lawful, as between either the Surety Comjjany or the 
bank. The contract in question being lav^ful, the ap¬ 
plicable doctrine to be applied in the case is that the 
business of a corporation can only be inquired into by 
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the state, and can never be the subject of collateral at¬ 
tack by a third party. The reason for the rule is that 
where the contract is for a lawful purpose in itself, has 
been entered into in good faith, and has been fairly 
executed by the party who seeks to enforce it and the 
party against whom recovery is sought, it is an uncon¬ 
scionable defense for the other contracting party which 
has received the benefit of the contract to set up the 
excess of the corporate powers of its adversary in order 
to exempt itself from liability. Differently stated, 
where the object of the contract is unlawful, and the 
act which the contract covers is malum in se, against 
public policy and justice, it is proper to hold that no 
legal rights flow from such a contract, but where the 
contract is lawful, and the acts complained of merely 
ultra vires, the party pleading the ultra vires act, who 
has become possessed of and retains the fruits of the 
transaction, should not be allowed to usurp rights 
vested in the sovereign to exempt itself from liability. 

The principles above enunciated are supported by 
precedent in this jurisdiction. 

See Hight V. Richmond Park Improvement Co,, 

47 Appeals, D. C. 518, and 
Washington Gas Light Co. V. Lann^ 70 Fed. 
(2nd) 746. 

Compare Fritts V. Palmer^ 132 U. S. 282. 

Almost the precise question was presented in Camp¬ 
bell V. Perth Amboy Ship Building & Engineering Co., 
62 Atl. 319, 325, and the reasoning of the court is so 
persuasive on the issue here presented that it is quoted 
in extensor 

“The next defense which I will notice is that 
the bank had no legislative right to act as a bank, 

10 


and hence all its transactions as such wbre void, 
and no cause of action accrued to it by feason of 
the loans made to Ramsay or any other l^orrower. 
The Middlesex County Bank was incorp(j)rated by 
an act of the Legislature, approved February 1, 
1872, with the privilege to continue as such for 20 
years. It went immediately into business, per¬ 
formed all the functions of a bank, until! the time 
it failed in July, 1899. In January, 1892, it took 
proceedings to extend its corporate existence for 
50 years, under the act of April 21, 1876 j(Gen. St. 
p. 972, Sect. 302). It is argued that thej act cited 
does not apply to banks, and that proceedings for 
extension were void, and that the wholej proceed¬ 
ing was in violation of Section 57, p. 132, of the 
banking act, which forbids unincorporated persons 
from conducting a banking business. 11 shall not 
consider or discuss these arguments in detail, be¬ 
cause I am of the opinion that the defendants are 
estopped from setting up this defense. Jt will be 
observed that section 57 of the banking actt does not 
declare contracts for the loan of money ijnade by a 
banking company, acting without legal authority, 
to be void. It simply prescribes a penalty upon the 
bank’s officers. In point of fact, this bank, up to 
the time of its failure, was recognized bV the state 
government authorities as a lawful institution, and 
was periodically visited as such by the jinspectors 
of the banking department. Its right t^ exist and 
do business as a bank was never challan^ed by any 
state officer. No proceedings were ever\ instituted 
against it by the Attorney General. (Italics ours.) 
It was kept open as a bank, and received deposits 
from a great number of individuals, aijid thereby 
became indebted to them. It loaned th(ise moneys 
out to a great number of other individuals, in¬ 
cluding Ramsay. The object of the present pro¬ 
ceeding is to recover back from Ramsay that por- 


tion of those deposits which he borrowed and 
never repaid, for the purpose of distributing it, 
as far as it will go, among these creditors of the 
bank, and it is known to the court that there will 
be a deficiency for that object. In short, com¬ 
plainant is to be considered in equity as the official 
trustee and agent of the depositing creditors of the 
bank to recover the moneys which the bank, as a 
trustee for its creditors, loaned to its debtors. The 
bank as an entity, then, may be left out of view here. 
In my view it would be a reproach to the adminis¬ 
tration of justice, if the illegality of the bankas 
corporate existence could be set up in the defense 
of this action (Italics ours.) 

The rule is enunciated in different aspects in the fol¬ 
lowing cases: 

In National Bank V. Mathews^ 98 U. S. 621, 629, the 
court held: 

“Sedgv\fick (Stat. and Const. Constr. 73) says: 
‘Where it is a simple question of authority to con¬ 
tract, arising either on a question of regularity of 
organization or of power conferred by the charter, 
a party who has had the benefit of the agreement 
cannot be permitted in an action founded upon it to 
question its validity. It would be in the highest 
degree inequitable and unjust to permit a defen¬ 
dant to repudiate a contract, the benefit of which 
he retains.’ 

What is said in the text is fully sustained by the 
authorities cited. 

We cannot believe it was meant that stock¬ 
holders, and perhaps depositors and other credi¬ 
tors, should be punished and the borrower 
rewarded, by giving success to this defence when¬ 
ever the offensive fact shall occur.” 
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In Gold Mining Co. V. National Bank^ 96 If. S. 640, 
642, where the Rocky Mountain National Bknk sued 
the Union Gold Mining Company of Colora<^o on an 
overdraft, the defendant interposed a plea thatjthe bank 
had no right to loan the money, since the overdraft 
represented an excess loan in violation of Section 5200 
of the Revised Statutes of the United Statesl In re¬ 
jecting this contention, Mr. Justice Hunt, speaking for 
the court, said: 

“We do not think that public policy requires or 
that Congress intended that an excess of loans be¬ 
yond the proportion specified should enable the 
borrower to avoid the payment of the money ac¬ 
tually received by him. This would be !to injure 
the interests of creditors, stockholders, and all who 
have an interest in the safety and prosperity of the 
bank. ! 

We are of the opinion that this objection is not 
well taken.” 

I 

I 

It is respectfully urged that the defense here inter¬ 
posed by the American Surety Company of Njew York 
is irrelevant to the question of its liability |ipon the 
executed contract. The Supreme Court of the United 
States had an analogous situation before it ill Wilder 
Manufacturing Co. V. Corn Products Co., 236 U. S. 
165, 171, in a case where the question involved 'tvas an il¬ 
legal combination under the Anti-Trust Act. Mr. 
Chief Justice White, delivering the court’s| opinion, 
said at page 171: | 

“Having dealt with the Refining Company as 
an existing concern possessing the capacity to sell, 
speaking generally the assertion that i t had no 
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legal existence because it was an unlawful com¬ 
bination in violation of the Anti-Trust Act was ir¬ 
relevant to the question of the liability of the 
Manufacturing Company to pay for the goods 
since such defense was a mere collateral attack on 
the organization of the corporation which could 
not be lawfully made.” 

There is no necessary legal connection here between 
the executed bond of the Surety Company, under which 
loss has been sustained, and for which claim had been 
made by the Receiver on behalf of the bank’s deposi¬ 
tors, and the alleged ultra vires act of the directors- 
trustees in carrying on a banking business. Mr. Justice 
Harlan considered a similar point in the case of 
Connolly V. Union Sewer Pipe Co.y 184 U. S. 540, 550, 
and said: 

“Much of what has just been said in reference 
to the first special defence, based on the common 
law, is applicable to this part of the case. If the 
contract between the plaintiff corporation and the 
other named corporations, persons and companies, 
or the combination thereby formed, was illegal 
under the act of Congress, then all those, whether 
persons, corporations or associations, directly con¬ 
nected therewith, became subject to the penalties 
prescribed by Congress. But the act does not de¬ 
clare illegal or void any sale made by such combi¬ 
nation, or by its agents, of property it acquired or 
which came into its possession for the purpose of 
being sold—such property not being at the time in 
the course of transportation from one state to 
another or to a foreign country. The buyer could 
not refuse to comply with his contract of pur¬ 
chase upon the ground that the seller was an illegal 
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combination which might be restrained 


or sup¬ 


pressed in the mode prescribed by the act of Con¬ 
gress ; for Congress did not declare that a combina¬ 
tion illegally formed under the act of 1890 should 
not, in the conduct of its business, becpme the 
owner of property which it might sell to Whomso¬ 
ever wished to buy it. So that there is no neces¬ 
sary legal connection here between the sale of pipe 
to the defendants by the plaintiff corporation and 
the alleged arrangement made by it wi|fh other 
corporations, companies and firms. The Contracts 
under which the pipe in question was sojld were, 
as already said, collateral to the arrangefnent for 
the combination referred to, and this is npt an ac¬ 
tion to enforce the terms of such arrahgement. 
That combination may have been illegal] and yet 
the sale to the defendants was valid. 

In the case of The Charles E. Wisewall^ 74 Fed. 
Rep. 802, which was a libel in rem by cehain tug 
owners against a steam dredge to recover ^he value 
of certain services rendered by the tug i^ towing 
the dredges, it was sought to avoid payment for the 
services thus rendered upon the ground th^t the tug 
owners were members of an association Which was 
illegal and void under the Sherman Act. The 
Court, assuming that the agreement by yhich the 
tugs acted in unison was prohibited byj that act, 
said: ‘He (the claimant) should not be permitted 
to repudiate his just debts to the individual tugs 
because their association was illegal. | Having 
asked for their services and having accepted the 
benefit thereof, he should pay. . . . agree¬ 
ment by the tug Mayflower to tow the dredge 
Wisewall, for a reasonable sum, from Albany to 
Troy, is not void because the Mayflower is asso¬ 
ciated with other tugs to regulate the pripe of tow¬ 
ing to Albany. Should the claimant purchase a 
pair of trousers at an Albany clothing! shop, he 
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would find it difficult to avoid paying their actual 
market price because the vendor and other tailors 
of that city had combined to keep up prices’.” 

In the case of Daniels V. Tearney^ 102 U. S. 415, 422, 
where the defendant pleaded the invalidity of the 
statute under which a bond was given because it was 
in violation of the Constitution of the United States, 
the court said: 

“Not to apply the principle of estoppel to the 
bond in this case would, it seems to us, involve a 
mockery in judicial administration and a violation 
of the plainest principles of reason and justice.” 

Following the doctrine announced in National Bank 
V. Mathews, supra^ the Supreme Court of the United 
States, in the case of Whitney V. Wyman^ 101 U. S. 
392, (in which case a defect existed in the incorporation 
of a company,) held that the restriction imposed by the 
statute requiring that articles of association be filed 
with the Secretary of State before the corporation shall 
commence business is a simple inhibition which did not 
declare that what was done was void nor did it pre¬ 
scribe a penalty; that no one but the State could object; 
that the contract was valid as to the plaintiff and he 
had no right to raise the question of its invalidity; that 
the corporation, having assumed by entering into the 
contract with the plaintiff to have the requisite power, 
both parties are estopped to deny it; citing Angell & 
Ames, Corporations, Section 635. 

When it is a simple question of capacity or authority 
to contract, arising either on a question of regularity 
of organization, or of powers conferred by the charter. 
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j 

a party who has had the benefit of the contract cannot 
be permitted to question its validity, in an! action 
founded upon it. Even where there has been a 'general 
restriction in the charter, an isolated case of excess be¬ 
yond the limit prescribed has been protected ^nd the 
contract held binding, when the general practicb of the 
corporation had been in strict conformity with its 
charter. Steam Navigation Company V. J^eed^ 17 
Barbour (N. Y. Sup. Ct. Rep.), 378, at page 3B2-3. 

In the case of Silver Lake Bank V. Norths 14 John, 
Ch. Rep. (New York) 370, where it was alleged that a 
foreign corporation had exceeded its power in j making 
a loan. Chancellor Kent said, “it would rathei[ belong 
to the Government of Pennsylvania to exact 4 forfei¬ 
ture of their charter, than for this court, in thib collat- 

.1 

eral way, to decide a question of misuser, b)f setting 
aside a just and bona fide contract.” j 

In the case of The Steamboat Co. v. McQutcheon 
and Collins, 13 Penn. State Rep. 13, a foreign prpora- 
tion had taken a lease of real estate without autljiority in 
its charter, and, in an action for the rent, the dourt en¬ 
forced the contract. Coulter, J., said, | 

I 

I 

“Some things lie too deep, in the comn^on sense 
and common honesty of mankind, to require either 
argument or authority to support them; ^nd this, 
I think, is one of them.” I 

III. I 

THE RECEIVER IS EQUITABLY ENTITLl^^D TO 
RECOVER ON BEHALF OF THE DEPOSITORS 

AND CREDITORS 

It is respectfully submitted that this case sjiould be 
decided upon principles of justice. On purely ^uitable 
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principles and aside from a discussion of the authori¬ 
ties cited by either the Surety Company or the bank’s 
Receiver it would appear that the judgment of the trial 
court should be affirmed. 

Examining the matter from the aspect of equity, 
insofar as the Surety Company is concerned, the ad¬ 
mitted facts show that the company executed its 
banker’s blanket bond in 1931 at a time when it knew 
the bank was conducting a banking business, and it re¬ 
ceived yearly premiums from the bank upon the bond 
so issued until the bank became insolvent and sus¬ 
pended on* March 6, 1933. The Company was not mis¬ 
led; there is no defense asserted that the bond was pro¬ 
cured by fraud or deceit or misrepresentation. The 
bond was not cancelled; it was in full force and effect 
during the entire period over which the losses were sus¬ 
tained by the bank, and the Surety Company, having 
reaped the benefits of its indemnifying contract, now 
attempts to escape liability upon the highly technical 
ground that the losses sustained were sustained by rea¬ 
son of the bank’s conduct of a business not reserved to 
it under the Alabama laws. While the argument 
presented by the Surety Company is ingenious, and 
apparent authority may be found to support the theory 
of the case presented by them, reason and justice would 
seem to require that the Company respond to the bank’s 
Receiver on behalf of the depositors and creditors of 
this institution who are the unfortunate victims of its 
insolvency. 

Conversely, while it is inequitable for the Surety 
Company to assert the defense here presented, there is 
nothing inequitable in the position of the Receiver ask- 
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ing that the bank be paid the admitted lossesj sustained 
by it for the benefit of creditors and depositprs. 

The appellant admits that for almost two' years be¬ 
fore the indemnifying contract was made ttie powers 
lawfully reserved to the Park Savings Bank junder the 
Alabama statutes determined its right to (:onduct a 
banking business. It knew that the Park Sayings Bank 
was engaged in the business of banking foij the bond 
itself was a banker’s blanket bond and could |have been 
written for no other purpose than to indemnify the 
bank for losses sustained while it conducted ja banking 
business. The bank paid and the appellant accepted 
premiums upon the bond as written and at no time 
prior to notification and proof of the loss sustained by 
the bank did appellant directly or indirectly question 
the capacity of the bank to engage in the gerieral bank¬ 
ing business or to enter into an indemnifying contract 
with it. The corporate capacity of the barik to carry 
on a banking business in the District of Colombia was 
not challenged by either the authorities in ijhe state of 
Alabama or the Comptroller of the Currency. The 
appellant is attempting to usurp powers vested in the 
sovereign in order to exempt itself from liability; the 
defense is most unconscionable. 

IV. I 

CONGRESS HAS VESTED EXCLUSIVE JURIS¬ 
DICTION OF THE LIQUIDATION OF II^SOLVENT 
STATE BANKS DOING BUSINESS IN THE DIS¬ 
TRICT OF COLUMBIA IN THE COMPTROLLER OF 


THE CURRENCY, AND THE COMPTROLLER’S 
STATUTORY RECEIVER HAS THE PRIMARY 
RIGHT TO ASSERT ALL ACTIONS ON BEHALF OF 
THE BANK, ITS STOCKHOLDERS AND 

CREDITORS. j 
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Congress has, by appropriate legislative acts, di¬ 
vested the various states of the Union of their limited 
power to liquidate banks organized under state laws, 
where such banks are doing a banking business in the 
District of Columbia, by vesting such power in the 
Comptroller of the Currency. 

Section 298, Title 5, Corporations, 1929 Code 
of Laws for the District of Columbia; 

Section 300, Title 5, Corporations, 1929 Code 
of Laws for the District of Columbia. 

When a state law conflicts with an Act of Congress, 
the Act of Congress prevails. 

Davis V. Elmira Savings Bank^ 161 U. S. 275. 

An Act of Congress dealing specifically with a cer¬ 
tain subject, such as the organization, supervision and 
liquidation of banks, prevails over all other general 
legislation, whether state or national. 

Cook County National Bank V. United States^ 107 
U. S. 445. 

Sections 5234, 5235 and 5236 of the Revised Statutes 
of the United States are specifically covered into the 
liquidation law of state banks doing business in the 
District of Columbia under Section 300a, Title 5, 
Corporations, of the 1929 Code of Laws for the Dis¬ 
trict of Columbia. (Supplement I) 

Conceding for the purpose of discussion that 
the Park Savings Bank was incorporated under the laws 
of the state of Alabama on August 30, 1909, that the 
corporate life extended for a period of twenty years 
only, that on August 30, 1929, Section 3516 of the Ala- 


20 



I 

I 


bama Code (1907) took effect, and that thereajfter the 
directors became and were liquidating trustees! pursu¬ 
ant to said section, the situation is precisely analogous 
to a national bank in process of liquidation unaer Sec¬ 
tion 181, Title 12, United States Code Annotated, in 
which situation the Comptroller of the Currency, 
whenever he determines a bank of this character to be 

I 

insolvent, may appoint a Receiver therefor ^nd his 
action in so appointing a Receiver may not be restrained 
by the court; the Comptroller’s conclusion as; to the 
insolvency of the bank is final and not subject to review. 

Washington National Bank V. Eckels^ 57 F(sd. 870; 
United States National Bank V. Pole^ 2 Fed. Supp, 
153; ^ I 

Liberty National Bank V. McIntosh, 16 Fed. (2nd) 
906. I 

Appellant’s position is concluded against it tty 

Washington Loan & Trust Co., Trustee \f. W. B. 
Allman, Receiver^ No. 6081 in the Courf of Ap¬ 
peals of the District of Columbia, decided 
March 5, 1934; and I 

Lyons V. Bank of Discount of the City pf New 
York, 154 Fed. 391. j 

See also Cadle V. Baker, 20 Wall. 650. I 

The Receiver is the proper party to assert alji actions 
on behalf of the insolvent bank. i 

i 

Kennedy V. Gibson, 8 Wall. 498; j 

United States V. Weitzel, 246 U. S. 533; | 

Hulse V. Argetsinger, 12 Fed. (2nd) 933c 
Cockrill V. Abeles, 86 Fed. 505; ! 

Bailey V. Mosher et al., 63 Fed. 488; 

Moss V. Goodhart, 209 Fed. 102. 
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CONCLUSION 

It is respectfully submitted that the judgment of the 
trial court should be affirmed upon the principle that 
the bond contract indemnified the bank for the specific 
loss suffered by it as set out in the declaration; that 
the contract of indemnification was neither unlaw¬ 
ful nor ultra vires in the District of Columbia; and that 
the Surety Company, having received the benefits of 
a consummated transaction, is estopped to assert the acts 
complained of were ultra vires of the bank’s powers; 
that this contention is a right which vests solely in the 
sovereign. 

Respectfully submitted, 

J. Bruce Kremer, 

George B. Springston, 
Herbert M. Bingham, 


Counsel for Appellee. 
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IN THE j 

Mniteli States! dourt of ^ppe^ls! 

I 

1 

OF THE DISTRICT OF COLUMBIA. I 

I 

April Term, 1934. ' 


No. 6231. 


American Surety Company of New York, Appellant, 

i 

vs. I 

John F. Moran, Receiver Park Savings Bank, 

Appellee. 


BRIEF OF AMICI CURIAE. 


The declaration and the plea herein show that the 
Park Savings Bank was created a corporatioh under 
the laws of the State of Alabama, for a period of 
twenty years from August 30, 1909. It imn^ediately 
engaged in a general banking business in the j District 
of Columbia, which it continuously pursuM until 
March 6, 1933, when it was closed by Executivp Order. 

I 

I 

I 
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R. pp. 23 and 24. It also appears that on June 15,1931, 
after the alleged expiration of the bank’s charter, in 
consideration of the payment by the bank to the appel¬ 
lant of an agreed premium, the appellant executed and 
delivered to the bank the fidelity bond sued upon. R. 
p. 22. It is admitted that the amount sought to be re¬ 
covered by the ajDpellee rejDresents an actual loss sus¬ 
tained by the bank. 

The appellant defended on the theory that, because 
of the alleged expiration of the charter of the bank 
on x^ugust 30, 1929, it thereupon ceased to have any 
corporate existence, and was without legal capacity 
thereafter to have engaged in a general banking busi¬ 
ness. 

In the light of the admitted facts, and of the defense 
asserted, the question for determination is whether the 
appellant, in such a proceeding as the present, may 
collaterally inquire into the legal corporate status of 
the bank. 

This question has been considered in a great num¬ 
ber of cases, both Federal and state, in most if not all 
of which it has been held-that the right to question the 
legal existence of a corporation in such a case may be 
exercised only in a direct proceeding by the state which 
created it. 

In Frost v. The Frostburg Coal Co., 24 How. 278, 
283, the affected company had been created by an act 
of the Maryland Assembly, in 1845. It was contended 
that, since the corporation had never complied with 
certain provisions of the general incorporation laws of 
the state, it had had no legal right to take and hold real 
estate. A section of the charter subjected the corpo¬ 
ration to the provisions of the general act of Maryland 
relating to manufacturing and mining corporations. 
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the 15th section of which provided that when ovetr four- 
fifths of the capital stock of any company to which it 
applied should become concentrated, by purchase or 
otherwise, in the hands of less than five persc^ns, all 
the corporate powers and privileges granted Ishould 
cease and determine. i 

The Coal Company at no time had more thajn four 
stockholders; and it was therefore contended t^at the 
corporation, never having complied with the general 
act, was not entitled to take and hold real estatp in its 
corporate capacity. After stating that it did not re¬ 
gard the section of the general act as applicable, the 
court said: 

I 

I 

But whether it does or not, it is unimpoi^tant to 
determine; for, conceding that it does, a jprivate 
party cannot take advantage of the forfeiture. 
That is a question for the- sovereign power, which 
may waive it, or enforce it, at its pleasure. * * * 
Without pursuing the case further, th(j main 
ground upon which we intend to place thp judg¬ 
ment of the court is that the defendants weife made 
a corporation by the charter, the persons named 
in it constituting the corporate body, clothed with 
the powers and privileges conferred uponj it, and 
were capable of taking and holding real | estate; 
and second, even if it were otherwise, and some ir¬ 
regularities occurred in the organization! of the 
company, inasmuch as no act made a condition 
precedent to the existence of the corporailion has 
been omitted, or its non-performance shjown, a 
party dealing with the company is not i)qrniitted 
to set up the irregularity. The courts ar^ hound 
to regard it as a corporation, so far as third per¬ 
sons are concerned, until it is dissolved 5^ a judi¬ 
cial proceeding on behalf of the government that 
created it. 


I 



4 


In Gartside Coal Co. v. Maxwell, 22 Fed. 197, Brewer, 
J., in discussing the applicability of the doctrine of 
estoppel, said: 

It is very clear to my mind that this attempted 
incorporation was invalid, and that if it had ever 
been challenged by the officer of the state, in prop¬ 
er proceedings, its exercise of corporate powers 
would have been enjoined; but, wffiile I think that 
is unquestionably so, it does not seem to me to fol¬ 
low that those who were supposing themselves 
stockholders in this corporation can be held per¬ 
sonally liable. I think the true rule is this: that 
where persons knowingly and fraudulently assume 
a corporate existence, or pretend to have a cor¬ 
porate existence, they can be held liable as indi¬ 
viduals; but where they are acting in good faith, 
and suppose that they are legally incorporated,— 
that they are stockholders in a valid corporation,— 
and where the corporation assumes to transact 
business for a series of vears, and the assumed 
corporate existence is not challenged by the state, 
then they cannot be held liable, as individuals, as 
members of the corporation. 

Of course, the converse is perfectly true, that a 
person who deals with a corporation, or gives to 
an assumed corporation a note, cannot question 
the corporate existence of that party with whom 
he has dealt or to whom he gave his note. 
So, on the other hand, where a person deals 
with what he supposes is a corporation, with 
what all parties think is a corporation, where 
he gives his credit to that supposed corpora¬ 
tion, he cannot afterwards, when it turns out 
that it is not validly incorporated, turn round and 
say, ‘‘Well, I dealt with this supposed corpora¬ 
tion; I thought it was a corporation; I trusted it 
as a corporation; I sold goods to it as a corpora¬ 
tion; but it seems when it first attempted to be¬ 
come incorporated that there was some defect or 
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irregularity in its proceedings, so that it did not 
become legally incorporated, and therefore you 
who are stockholders will be held personally lia¬ 
ble.’’ I do not think that can be done. I 

I 

In Casey v. Galli, 94 U. S. 673, 680, the court said: 

There is another ground upon which both pleas 
must be held bad. Where a shareholder I of a cor¬ 
poration is called upon to respond to a liability as 
such, and where a party has contractefi with a 
corporation and is sued upon the contrac^, neither 
is permitted to deny the existence or the I legal va¬ 
lidity of such corporation. To hold J)therwise 
would be contrary to the plainest principlbs of rea¬ 
son and of good faith, and involve a mockery of 
justice. Parties must take the consequences of the 
position they assume. They are estoppeji to deny 
the reality of the state of things which they have 
made appear to exist, and upon which otjiers have 
been led to rely. Sound ethics require! that the 
apparent, in its effects and consequences, should 
be as if it were real, and the law properly so re¬ 
gards it. 

In Tulare Irrigation District v. Shepard, 185 U. S. 1, 
the court said: j 

Being a de facto corporation, the general rule 
is that none but the state can call its existence in 
question. The courts of California a^ree that 
such is the rule. The rule as stated by Cooley is 
as follows: ‘‘In proceedings where th^ question 
whether a corporation exists or not ajrises col¬ 
laterally, the courts will not permit its jcorporate 
character to be questioned, if it appear ito be act¬ 
ing under color of law and recognized hy the state 
as such, * * ♦ And the rule, we apprehend, 

would be no different if the Constitution ^self pre¬ 
scribed, the manner of incorporation. '. Even in 
such a case, proof that the corporation was acting 
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as such, under legislative action, would be suffi¬ 
cient evidence of right, except as against the state, 
and private parties could not enter upon any ques¬ 
tion of regularity. And the state ijtself may justly 
he .precluded^ on the principle of estoppel, from 
raising such an objection, where there has been 
long acquiescence and recognition. 

To the same effect, see Commissioners v. Bolles, 94 

U. S. 104; Whitney v. Wyman, 101 U. S. 392; Wallace 

V. Loomis, 97 U. S. 146; and Andes v. Ely, 158 U. S. 
312, 339. 

In Snider^s Sons^ Co, v, Troy, 91 Ala. 224, 230, it 
was held that only the state can question the legal ex¬ 
istence of a corporation created by it, and that so long 
as the state acquiesces in the existence of and the exer¬ 
cise of the corporate functions by a de facto corpora¬ 
tion, a private citizen cannot complain of or inquire 
collaterally into the question. It was also held that 
a person dealing with such a corporation is estopped 
to question its corporate existence; and that this es¬ 
toppel i^ mutual and operates to preclude the corpora¬ 
tion, as well as the party dealing with it, from assert¬ 
ing want of corporate capacity. 

In Lehman, Durr <& Co, v. Warner, 61 Ala. 455, 464, 
the court said: 

There may be usurpation—all the conditions 
which the state may have imposed on its grant of 
authority may have been violated. The usurpation 
is of the authoritv of the state—the violation of 
good faith is of the faith due the state, and not to 
any one of the citizens of the state. The state may 
acquiesce in the usurpation, and may waive the 
breach of the conditions on which rightful corpo¬ 
rate existence depends. Within its sovereign 
power rests the election of acquiescence, waiver or 
disputation. * * * 
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So it may have been a condition preceldent to 
corporate existence, that the minimum of tjie capi¬ 
tal stock should have been subscribed, andj ten per 
cent thereof paid, before the corporation cbuld ex¬ 
ercise corporate power. The condition i^as im¬ 
posed by the state, and the state could ulaive its 
performance. The waiver must be presumed, until 
the state intervenes. The corporation iujcurs all 
its liabilities, is estopped from disputing tljiem, and 
without infringing on the rights of the Mate, an 
individual cannot be heard to inquire ^into the 
rightfulness of corporate existence. * ^ * 

Hence, the rule stated in the text bo(|)ks, and 
recognized by repeated decisions of thi^ Court, 
that the legality of the existence of a corporation, 
or the question of the forfeiture of its charter^ if 
it has once had a legal existence, will not be in¬ 
quired into collaterally, as in suits by or! against 
the corporation in which it has legal claims 
against an individual or an individual m<iy assert 
legal claims against it. | 

! 

As the Court will judicially notice the provisions of 
the applicable laws of Alabama, with respectt to the 
payment of annual franchise taxes and permij fees ex¬ 
acted of corporations chartered by that Statq, as well 
as the provisions of the National Banking Actj with re¬ 
spect to examinations and liquidations of baiiks doing 
business in the District of Columbia, as expressly 
made applicable in this jurisdiction by Section 298, 
Title 5 (Corporations) of the 1929 Code of !paws for 
the District of Columbia; and inasmuch as it |is not al¬ 
leged in the instant case that any action Ws ever 
taken, either by the State of Alabama or by tjie Comp¬ 
troller of the Currency, to terminate the fr^hchise of 
the bank, it may fairly be assumed that the bank had 
complied wdth all of the provisions of the Applicable 
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statutes, both state and Federal, in this paragraph 
mentioned, and that the State of Alabama, as well as 
the Comptroller of the Currency, had acquiesced in the 
continued exercise by the bank of its corporate func¬ 
tions, thus waiving the right to have insisted upon a 
forfeiture or termination of its corporate powers. 

The foregoing conclusions are believed to be justified 
by the views expressed by both the Supreme Court of 
the United States in Tulare Irrigation District v. Shep¬ 
ard, supra, and the Alabama Supreme Court in Leh¬ 
man, Durr <0 Co. v. Warner, supra. 

Many other cases, such as In Re Western Bank S 
Trust Co., 163 Fed. 713, and Miller v. Coal Co., 31 W. 
Va., 836 may be cited to the same etfect; but it is be¬ 
lieved that the cases herein referred to are sufficient to 
indicate that the clear weight of authority is to the effect 
that the question of corporate existence can only be 
inquired into in a direct proceeding by the sovereign, 
and that parties who deal with what is believed by them 
to be a corporation, in its character and capacity as 
such, are estopped collaterally to question its right to 
exercise its corporate functions. The following cases 
illustrate the application of the principle of estoppel in 
instances where the charters of corporations had ex¬ 
pired. 

In Brady v. Delaivare Mutual Life Insurance Co., 45 
Atl. 345, the suit was based upon a policy of insurance 
issued by the defendant. The defendant pleaded that 
it was a corporation created by an act of the General 
Assembly of the State of Delaware, passed March 20, 
1867. The existence of the corporation was limited to 
twenty years from the date of the passage of the act, 
which period had expired on March 19, 1887. The act 
of incorporation had not been reenacted by the Assem- 
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bly, nor extended, nor renewed. The action was com¬ 
menced on November 21, 1895, eight years ar^d eight 
months after the existence of the corporation'had by 
law ceased. ! 

On demurrer to this plea, the plaintitf contended that 
the defendant was estopped by its dealings with the 
plaintiff to deny its corporate existence. In! holding 
the plea bad, the court said: j 

It is admitted that the defendant company was 
regularly and legally incorporated by an act of 
the General Assembly passed March 20, 1867, and 
was at one time a perfectly valid and subsisting 
corporation of this State. It appears by the decla¬ 
ration of the plaintiff, and is not denied by the 
defendant, that the defendant, as such Corpora¬ 
tion, and apparently in the exercise of the powers 
conferred bv its charter, entered into the bontract 
wdth the insured evidenced by the policy sued upon 
in this action. Even if the defendant corpioration, 
at the time of the making of said contract! did not 
exist de jure^ it certainly was a de facto j3orpora- 
tion. It w’as acting under a charter legall}^ created 
and which it believed to be still legally existing. It 
possessed every element of at least a de facto ex¬ 
istence, and the authorities are overwhelming in 
holding that such a corporation, when subd on an 
obligation or undertaking made by it inj its cor¬ 
porate name and character, is estopped to deny its 
corporate existence. * * * The general, if not uni¬ 
versal, rule is that courts do not allow parties to 
suits or contracts to question the due ipcorpora- 
tion of a company which it was possible ^o incor¬ 
porate, and which has acted as a corporation. 

I 

I 

In support of its holding, the court cited the| cases of 
Wallace v. Loomis and Commissioners v, BolUs, supra, 
in the latter of w^hich the Supreme Court, page 106, had 
said: 
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It (the corporation) has been a corporation de 
facto, at least, if not de jure, from the date of 
its organization. Its corporate existence, there¬ 
fore, and its ability to contract, cannot be called in 
question in a suit brought upon evidence of debt 
gven to it. 

In Central City Savings Bank v. Walker, 66 N. Y. 
424, the Utica Steam Woolen Co. was organized in 
February, 1846, the statute limiting its corporate ex¬ 
istence to twenty years. After the expiration of its 
charter, it continued to conduct its business as before, 
borrowed money from the bank, for which it gave its 
note upon which suit was instituted, and used the 
money in its business. It also declared and paid a divi¬ 
dend. The suit was against Walker and McQuade, both 
of whom: were stockholders of the corporation, Mc¬ 
Quade being also a director thereof at the time of the 
expiration of the charter. 

There was then in force in New York an act of the 
legislature, similar in terms to the Alabama statute 
relied upon by appellant, making existing directors 
liquidating trustees of the corporation upon the expira¬ 
tion of its charter. 

It was held that, since the transaction was with the 
corporation as such, and not with the defendants as 
stockholders or trustees, they were not liable as co¬ 
partners, nor could McQuade be held responsible for 
the debts of the corporation on the ground that he was 
a liquidating trustee. 

At the time of the decision in Campbell v. Perth 
Amboy Shipbuilding & Engineering Co., cited on page 
lOof the appellee’s brief herein, there was then in force 
a statute of the State of New Jersey, similar in terms 
to the Alabama statute, making incumbent directors 
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at the time of the expiration of the charter liqujdating. 
trustees. Notwithstanding the existence of this-stat¬ 
ute, the court held that a party dealing with, tke^ cor¬ 
poration, as such, was estopped to question.- ^ts cor¬ 
porate existence. This decision was unani[mously 
affirmed in 76 N. J. Eq. 354. 

In Elson v. Wright, 134 Iowa 634, Chadwick v\ Dickel 
Co., 186 Ill. App. 376, and Btishnell v. Consolidated Ice 
Machinery Co., 138- Ill. 67, 72, the courts considered 
the effects of the expiration of corporate chartei's upon 
the liability of parties thereafter dealing with the sup¬ 
posed corporations, and in each case held that the doc¬ 
trine of estoppel applied, so as to preclude parties 
thus having dealt with the supposed corporation from 
questioning its legal corporate existence. i 
It is the general if not the universal practice of 
banks throughout the country to protect thejnselves 
against the acts of dishonest employees by m^ans of 
fidelity bonds, such as that sued upon in the! instant 
case. Since the securing of such a bond by tile Park 
Savings Bank was in the interest and for the [protec¬ 
tion of its depositors and other creditors, it ijiay not 
logically be claimed that the bank lacked the incidental 
power to enter into such a transaction. If the bank 
had the implied power to enter into such a contfract, its 
act in so doing cannot fairly be regarded as idtit\a vires. 

The instant case is of major importance, ilot only 
because of the amount and questions involved, Ibut also 
because of the fact that a number of cases jjire now 
pending in the Supreme Court of the District, jh which 
parties who had dealt with the Park Savings Bank as 
a corporation, believing it to be such, are seeking to 
hold the directors of the bank jointly and severally 
liable as partners, notwithstanding the established fact 
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that all dealings of the complainants with the subject 
bank had presupposed its corporate status and its op¬ 
eration as a corporation, and that none of the com¬ 
plainants had ever dealt with any of the respondent di¬ 
rectors as a partner or in any other relationship where¬ 
in he might have assumed an individual responsibility 
or liability. 

It is accordingly respectfully submitted that the in¬ 
stant case is controlled by the principle of estoppel; 
and that the ai^pellant, having dealt with the bank as a 
corporation, cannot now he heard to say that the bank 
lacked corporate capacity to enter into the contract 
sued upon, or to engage in the banking business then 
being conducted by it. The judgment of the lower 
court, therefore, should be affirmed. 

Joseph T. Sherier, 

Otis Beall Kent, 

! Amici Curiae, 
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IN THE 


Court of ilppeaK ^is^tnct of Colntufita 
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APRIL TERM, 1934. 


No. 6231. 


American Surety Company of New York, Appellant, 

j 

vs, j 

i 

John P. Moran, Receiver Park Savings Ba^k. 


APPELLANT'S REPLY TO BRIEF OF AlffICI 

CURIAE. I 


Argument. | 

I 

The entire argument of the Amici Curiae proceeds 
on an erroneous conception of this case as presented 
on appeal. On page 2 of the brief of the Amici Curiae 
this language is found: j 

^Mt appears that on June 15, 1931, afteii the al¬ 
leged expiration of the bankas charter^ *j * 
and later j 

‘‘The appellant defended on the theory that, be¬ 
cause of the alleged expiration of the charter of 
the bank on August 30, 1929, it thereupoh ceased 
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to liave any corporate existence, and was without 
legal cai)acity thereafter to have engaged in a gen¬ 
eral banking business.’’ 

All of the cases cited by the Amici Curiae are ad¬ 
dressed to this false issue. 

Counsel for the Appellant took every means at hand 
to show to this court that it is not contended, nor has 
it ever been contended by the appellant that the char¬ 
ter of the Park Savings Bank expired on August 30, 
1929. 

On page 17 of Appellant’s brief this language is 
found: 

‘‘The defense set ujo by the appellant should 
not be confused with the defense that the charter 
of the corporation had expired; that it was a de 
facto corporation or that it had no corporate exis¬ 
tence. ’ ’ 

And that no one should misunderstand the contention 
of the Appellant, its counsel, on page 17 of their brief, 
italicized the following statement: 

“TPe did not contend heloiv, and ive do not here 
contend that the corporate existence of the Park 
Savings Bank expired.'^ 

The plea and affidavit of defense appearing on pages 
22 to 27 of the Record, inclusive, show clearly that the 
Appellant contended that the life of the corporation 
existed, but that certain of its corporate powers had 
been taken from it. 

On pages 18 and 19 of Appellant’s brief we cited in 
support of, our contention that the Park Savings Bank 
existed as a body corporate (with lessened powers, 
however, after August 30, 1929) the following cases: 
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Saltmarsh v. Planters N. Bk., 14 Ala. 6,68, 
Forty-eighth St., Inc. v. Fairfield, etc. Bl^., 202 
Ala. 44, 46. I 

Ilughes-Woodlmry Lhr. Co. v. Coffin, 17^ Fed. 
257. ’ ! 


On page 20 of Appellant’s brief we cited I from 
Thompson et al. v. Park Savings Bank, 62 W. L. 511, 
513, a reported colloquy in which counsel for the appel¬ 
lee made the following statement concerning the Park 
Savings Bank. 

‘‘This corporation did not die. It liv(jd. It 
lived with limited powers.” ! 


Mr. Sherier, one of the Amici Curiae, was present 
at argument in this court, and heard Mr. Krenier ad¬ 
mit that he had made the foregoing statemei^t, and 
that he still admits such to be the fact. I 

It is quite evident that the Amici Curiae ga^fe very 
little study to the Appellanrs brief. | 

As we stated before, the cases cited by the| Amici 
Curiae are those in which the doctrine of de fatto cor¬ 
porations is involved, and are cases where a party has 
dealt with a corporation which has either not tjeen or¬ 
ganized in strict conformity with statutory ifequire- 
ments, or whose charter has expired, but wlilich the 

I 

directors and officers have carried on as a corporation 
in good faith and with which party litigant de^lt with 
as a corporation. Appellant’s counsel freely conceded 
the soundness of such doctrine on page 17 ai^d 18 of 
their brief in this language: j 

“We have no quarrel with the well settl<fed prop¬ 
osition nor will we attempt to answer any deci¬ 
sions that support the proposition that a person 
dealing with a corporation as an existing cor- 
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porate entity caii thereafter deny its corporate 
existence. ’ ’ ^ 

It is equally true if a corporation is a de facto cor¬ 
poration, either because its organizers have failed to 
comply with some of the requirements necessary for 
its complete organization as a corporation, or because 
its charter has expired and its directors and officers 
have in good faith carried forward the corporation as 
an existing corporate entity, the State alone can 'pre¬ 
vent the further exercise by the de facto corporation 
of its corporate functions, and no one dealing with the 
corporation as a corporate entity can usurp such a 
power of the State, but such a principle does not apply 
to a state of facts as disclosed bv this record. It was 
sugges.ted by counsel for the appellee in their oral ar¬ 
gument before this court and more boldlv asserted bv 
the Amici Curiae in their brief that the State of Ala¬ 
bama, or perhaps the District of Columbia, sovereigns, 
as the case may be, are the only ones who could attack 
the lack of power of the Park Savings Bank to carry 
on a banking business, or the illegality of such busi¬ 
ness on the part of the Park Savings Bank. We deny 
the soundness of the statement that the right to at¬ 
tack such lack of power is limited to the sovereign. 
The law gives the right to any party to a suit against 
a corporation to raise the question of the illegality of 
the exercise by the corporation of a corporate power or 
to set up such illegality or question the propriety of 
such exercise. This principle is not qualified by the 
fact that the transaction involved has been executed. 

In the case of Texas d P. Ry. Co. v. Pottorff, 291 
U. S. 245, 260; 78 L. ed. 777, 786, decided February 5, 
1934, Mr. Justice Brandeis, speaking for a unanimous 
court, said: 
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“The receiver is not estopped to deny th^ valid¬ 
ity of the pledge. The Railway's argument is that 
the bank could not set up the defense of ultjra vires 
since it had the benefit of the transaction; and that 
the receiver, as its representative, can have no 
greater right. Neither branch of the aifgument 
is well founded. The bank itself could have set 
aside this transaction. It is the settled doctrine 
of this Court that no rights arise on an ultjra vires 
contract, even though the contract has b6en per¬ 
formed; and that this conclusion cannot be cir¬ 
cumvented by erecting an estoppel which would 
prevent challenging the legality of a povter exer¬ 
cised. California Nat. Bank v. Kennedy, 167 U. S. 
362, 42 L. ed. 198, 17 S. Ct. 831; McCormick v. 
Market Nat. Bank, 165 U. S. 538, 41 L. edl. 817, 17 
S. Ct. 433; Central Transp. Co. v. Pullman’s Pal¬ 
ace Car Co., 139 U. S. 24, 35 L. ed. 55, US. Ct. 
478.” I 

i 

We find the following language in the case jof Union 
P. Ry. Co, V, Chicago R. I. S P, Ry. Co., 163 jj. S. 564, 
581; 41 L. ed. 265, 271: | 

‘^‘The general rule is that a contract jty which 
a railroad company renders itself inc^ipable of 
performing its duties to the public or attempts to 
absolve itself from those obligations without the 
consent of the state, or a contract made I by a cor¬ 
poration beyond the scope of its poweri, express 
or implied, on a proper construction o^ its char¬ 
ter, cannot be enforced or rendered enforceable by 
the application of the doctrine of estoppel. Thomas 
V. West Jersey R. Co., 101 U. S. 71 (j25; 950); 
Central Transp. Co. v. Pullman’s Palack Car Co., 
139 U. S. 24 (35; 55).” j 

i 

The United States Supreme Court stated! in Louis¬ 
ville, N. A. d C. Ry. Co. v. Louisville Trust Co., 174 
U. S. 552, 567; 43 L. ed. 1081, 1088, the foll(Jwing: 
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railroad corporation, unless authorized by 
its act of incorporation or by other statutes to 
do so, has no power to guarantee the bonds of 
another corporation; and such a g-uaranty, or any 
contract to give one, if not authorized by statute, 
is beyond the scope of the powers of the corpora¬ 
tion, iand strictly ultra vires, unla^vful, and void, 
and incapable of being made good by ratification 
or estopi^el. Central Transportation Co. v. Pull- 
7}iayCs Palace Car Co., 139 U. S. 24 (35: 55), and 
171 U. S. 138 (ante 108); Jacksonville, M. P. Rail- 
ivay Jc Nav. Co. v. Hooper, 160 U. S. 514, 525 (40: 
515, 523); Union Pacific Raihvay Co. v. Chicago, 
Rock Island, & Pacific Raihvay Co., 163 U. S. 564, 
581 (41: 265, 271); California Nat. Bank v. Ken¬ 
nedy; 167 U. S. 362, 367, 368 (42: 198, 200); Davis 
V. Old, Colony Railroad, Co., 131 Mass. 258 (41 Am. 
Rep. 221); TIumholdt Min. Co. v. Variety Iron 
Works Co., 22 U. S. App. 334.’^ 

The leading case on this subject is Central Transp. 
Co. V. Pullman’s Palace Car Co., 139 U. S. 24; 35 L. ed. 
55, where Mr. Justice Gray, speaking for a unanimous 
court, stated the rule to be: 

‘‘The clear result of these decisions may be 
summed up thus: The charter of a corporation, 
read in the light of any general laws which are 
applicable, is the measure of its powers, and the 
enumeration of those powers implies the exclusion 
of all others not fairly incidental. All contracts 
made by a corporation beyond the scope of those 
powers are unlawful and void, and no action can 
be maintained upon them in the courts, and this 
upon three distinct grounds: the obligation of 
everyone contracting with a corporation, to take 
notice of the legal limits of its powers; the inter¬ 
est of the stockholders, not to be subjected to risks 
which they have never undertaken; and, above all. 
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the interest of the public, that the corjporation 
shall not transcend the powers conferrec^ upon it 
by law. ’ ’ I 

# # * # # * * !* 


‘‘When a corporation is acting withinithe gen¬ 
eral scope of tlie powers conferred upon lit by the 
Legislature, the corjporation, as well asl persons 
contracting with it, may be estopped to deny that 
it has complied with the legal formalitibs which 
are prerequisites to its existence or to its action, 
because such requisites might in fact have been 
complied with. But when the contract i|s beyond 
the powers conferred upon it by existing laws, 
neither the corporation, nor the other pa^ty to the 
contract, can be estopjped hj assenting tcj it, or by 
acting upon it, to show that it was prohibited by 
those laws. ’ ^ | 

In a very old case, Muma v. The Potowkic Co., 8 
Peters 281; 8 L. ed. 945 (1834) Mr. Justice Story (p. 
287) said: I 


“ # «= # would be a doctrine iji^w in the 

law that the existence of a private contract of the 
corporation should force upon it a iPerjDetuity of 
existence contrary to public policy, and ihe nature 
and objects of its charter.’’ i 


See also: 


Dillon, Read S Co., v. Comd., State Bank, 62 
Fed. (2d) 606 (C. C. A. 3rd—1932) 

Gibson v. Kansas Ciiy Ref. Co., 32 
658 (C. C. A., 8th, i929)' I 

In re Bankers* Trust Co., 27 Fed. (2d) 912 (D. 
C., N. D., Ga., 1928) I 


Fed. (2d) 


I 

The policy or bond of fidelity insurance! issued by 
the Appellant to the Park Savings Bank coyered such 
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losses as might be incurred through iixfidelity of em¬ 
ployees who should be employed in or in connection 
with the powers lawfully reserved to the Bank by the 
laws of Alabama, and the Ai)pellant had the right to 
receive, and now has the right to retain the premiums 
received on such fidelity insurance from the Bank. But 
even assuming that such was not the case, and that 
such premiums be considered as ^‘benefits” which the 
Appellant should in good conscience return, this pro¬ 
ceeding is not the proper one under such a state of 
facts. An action in quantum meruit should be em¬ 
ployed. This was suggested in Central Transp. Co, v. 
Pullman^s Palace Car Co., supra, wdiere the court 
(page 60) observed: 

‘‘A contract ultra vires being unlawful and void, 
not because it is in itself immoral, but because the 
corporation, by the law of its creation, is incapable 
of making it, the courts, while refusing to maintain 
any action upon the unlawful contract, have al¬ 
ways striven to do justice between the parties, so 
far as could be done consistently with adherence 
to law, by permitting property or money, parted 
with on the faith of the unla^ul contract, to be 
recovered back, or compensation to be made for 
it.'^ 

‘‘In such case, however, the action is not main¬ 
tained upon the unlawful contract, nor according 
to its terms; but on an implied contract of the de¬ 
fendant to return, or, failing to do that, to make 
compensation for, property or money which it has 
no right to retain. To maintain such an action is 
not to affirm, but to disaffirm, the unlawful con¬ 
tract.” 

Further support for the proposition is found in 
Pittsburgh C. <& St. L. R. Co. v. Keokuk Sc. Bridge Co., 
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131 U. S. 371; 33 L. ed. 157, where the court, on page 
319, stated: 

‘‘It is proper to add that our judgment does not 
rest in any degree upon the ground suggested in 
argument, that the bridge contract and| the lease 
having been executed, the Pittsburgh ^nd Penn¬ 
sylvania Companies, having received the benefits 
of them, are estopped to deny their validity; be¬ 
cause, according to many recent opinions of this 
court, a contract made by a corporation, which is 
unlawful and void because beyond the s^ope of its 
corporate powers, does not, by being carried into 
execution, become lawful and valid, but the proper 
remedy of the party aggrieved is by (disaffirming 
the contract, and suing to recover, as onja quantum 
meruit, the value of what the defendant has ac¬ 
tually received in benefit of.’^ j 

See also: Waters v. Dishrough <& Co., 70 Fed. (2d) 
572,578. i 

I 

i 

That the principle announced by the United States 
Supreme Court and Federal Courts in the foregoing 
cases has been applied to state of facts simijlar to those 
herein involved is clear from the decision! of the Su¬ 
preme Court of Missouri in the case of Blair v. Per¬ 
petual Insurance Company, 10 Mo. 559, ciied on page 
23 of Appellant’s brief, where the surety ws^s permitted 
to attack and successfully set up as a defense the ille¬ 
gal exercise of corporate powers. Neitherj counsel for 
Appellee nor the Amici Curiae have cited i single case 
or authority where such a right has be^n denied a 
surety in a situation similar to the one found in the 
instant case, nor has a single case been!cited which 
denied to a surety the right to set up as a^' defence the 
fact that the losses, which were the basis bf the action, 
resulted from the doing of an illegal act; a| right recog- 
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nized and so aptly expressed by Circuit Court of Ap¬ 
peals for the Third Circuit, in McCanna <& Fraser Co, 
V. Citizens Trust Company, 76 Fed. 420 (cited on page 
25 of Appellant's Brief) in this language: 

a* * * Thus it results that the bond in suit 
must be regarded as taken to protect the plaintiff 
while engaged in prosecuting its business in viola¬ 
tion of law. It is substantially a contract to pro¬ 
tect the plaintiff against loss while engaged in 
violating the law. It requires no argument to 
demonstrate that such a contract is invalid. * * *’» 

We find on page 11 of the brief of the Amici Curiae 
the following statement: 

‘ ‘ Since the securing of such a bond by the Park 
Savings Bank was in the interest and for the pro¬ 
tection of its depositors and other creditors, it 
may not be logically claimed that the bank lacked 
the incidental power to enter into such a transac¬ 
tion. If the bank had the implied power to enter 
into such a contract, its act in so doing cannot 
fairly be regarded as ultra vires. ^ ^ 

There is an implication in such a statement that the 
Appellant contends or claims that the Bank should not 
have in good business practice procured the bond, and 
further that we claim that in procuring the bond the 
Bank acted lultra vires. We do not so contend, but on 
the other hand we stated on page 20 of Appellant’s 
Brief that ‘‘it would have been good and careful busi¬ 
ness policy” for the directors to have procured a bond, 
but to protect itself in the exercise of those functions 
lawfully reserved to it by the State of its creation. 

In the last paragraph, on page 11, of the brief for 
Amici Curiae it is apparent that they are represent¬ 
ing the stockholders and directors of the Park Savings 
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Bank who have been sued by depositors ini several 
cases in the Supreme Court of the District ol^ Colum¬ 
bia. We disagree with counsel in the inference in such 
last paragraph that this case will be necessarily de¬ 
cisive in the cases filed by depositors in the Supreme 
Court of the District of Columbia against the (^irectors 
and stockholders. j 

Respectfully submitted, [ 

I 

Chas. a. Douglas, j 

Jo. V. Moegan, I 

' I 

Counsel for Appellant. 

) 

I 

Douglas, Obear, Morgan & Campbell, j 

Of Counsel. 1 



